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1 IN DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 63655 

United States of America 
vs. 

Charles Sumner Lee 

United States Court of Appeals for the District of Columbia. 
Filed June 28, 1939. Joseph W. Stewart, Clerk. 


Notice of appeal 


Charles Sumner Lee, 1624 Florida Ave., NW. 

(Name and address of appellant) 

Perry W. Howard, 617 F Street NW., Washington, D. C. 

(Name and address of appellant's attorney) 

Offense, Second Degree Murder. 

Date of judgment, June 23, 1939. 

Brief description of judgment or sentence, Judgment was 
that defendant Lee should serve 30 years in prison. 

Name of prison where now confined if not on bail, District 
Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 


Date June 26, 1939. 


Charles Sumner Lee, 

Appellant. 

Cobb, Howard, & Hayes, 

Attorney for Appellant. 


Grounds of appeal 

1. The Court erred in refusing defendant's prayers Nos. 1A, 
IB, 1, 2, 3, 4, 5, 6, 7, 8, and 9, as set out in defendant’s Motion 
for New Trial. (2) The Court erred in granting Govern¬ 
ment’s prayers. (3) The Court erred in admitting evidence 
of defendant transporting liquors. (4) The Court erred in 
refusing Prayer as to the proximate cause of death. (5) The 
Court erred in so instructing jury as to render possible under 
the evidence a separate verdict to the defendant. (6) The 
Court erred in allowing the issue of second degree murder to 
go to the jury. (7) The Court erred in its general instructions 
as to second degree murder. (8) The Court erred in its gen¬ 
eral instruction as to the type of homicide in question. 
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Service of a copy of the foregoing acknowledged this 27th 
day of June 1939. 

(S) Howard Boyd. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Asst. Clerk. 

2 In District Court of the United States 

for the District of Columbia 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

Criminal No. 63655 
United States of America 
vs. 

Charles Sumner Lee, Jr. 

United States Court of Appeals for the District of Columbia. 
Filed June 28, 1939. Joseph W. Stewart, Clerk. 

1939 

Mar. 15—Presentment and indictment filed. 

Mar. 17—Arraigned; Plea Not Guilty 
Apr. 21—Defendant committed to Washington Asylum and 
Jail. 

May 16—Jury sworn and respited until tomorrow. 

May 17—Trial resumed. Same jury. Verdict Guilty of Sec¬ 
ond Degree Murder as Indicted. Prayers filed. 
May 23—Motion for a new trial filed. 

May 25—Points and Authorities filed. 

June 2—Motion for a new trial argued and overruled. 

June 23—Sentenced to Penitentiary for period of Thirty 
years. (Judgment signed, Laws, J.) 

June 27—Notice of appeal filed. Affidavit in Forma Pauperis 
filed. 

Date June 27, 1939. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

[seal] By Whitford Cheston, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitably to 
identify the case and not as a substitute for the record on appeal, which 
is to be prepared and certified as provided in Rules 7, 8, and 9, of Supreme 
Court U. S. 


CHARLES SUMNER LEE VS. UNITED STATES 3 ! 

:: [Copy] 

United States District Court for the District of Columbia 

Criminal No. 63655 

United States 
vs. 

Charles Sumner Lee 

United States Court of Appeals for the District of Columbia. 
Filed June 28. 1939. Joseph W. Stewart, Clerk. 

Affidavit of Charles Sumner Lee 
District of Columbia, ss : 

Charles Sumner Lee, being duly sworn according to law 
deposes and says that he is the defendant in the above-entitled 
action; that he is a citizen of the United States, and that be¬ 
cause of his poverty he is unable to pay the costs of said action 
or to give security therefor. 

Charles Sumner Lee. 


Sworn to and subscribed before me this 26th day of June 
1939. 


[seal) Richard H. Woodward, 

Notary Public. 

order of court 

It is ordered that the defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action on 
appeal to conclusion without prepayment of fees or costs. 

Bolitha J. Law’s, 

District Judge. 

Dated June 26, 1939. 

A true copy. 

Test: 

[seal] Charles E. Stewart, Clerk. 

By Whitford Cheston, 

Asst. Clerk. 
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5 In the District Court of The United States for the 

District of Columbia 

Criminal No. 63655 

United States 
vs. 

Charles Sumner Lee, Jr., Worster Penn Dorey 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 9. 1939. Joseph W. Stewart, Clerk. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the above- 
entitled cause, to wit:— 

6 Indictment 

Filed in Open Court Mar. 15, 1939 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
January Term, A. D. 1939 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Charles Sumner Lee, Junior, and one Worster 
Penn Dorey, on, to wit, the second day of September 1938, 
and at the District of Columbia aforesaid, with a certain 
automobile which they, the said Charles Sumner Lee, Junior, 
and the said Worster Penn Dorey were then and there operat¬ 
ing and driving upon and along a certain public highway there 
situate, in and upon one Muriel J. Lanham, then and there 
being, feloniously, violently and with gross and wanton reck¬ 
lessness and negligence, and with malice aforethought did make 
an assault, and they, the said Charles Sumner Lee, Junior, and 
the said Worster Penn Dorey, in making the assault afore¬ 
said, did operate and drive the said automobile in the manner 
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and under the circumstances following: that is to say, that the 
said Charles Sumner Lee, Junior, and the said Worster Penn 
Dorey, at the time and place aforesaid, were in the act of 
committing a felony, that is to say, the said Charles Sumner 
Lee. Junior, and the said Worster Penn Dorey were then and 
there transporting and having in their possession a certain 
quantity of distilled spirits, to wit, seventy-five gallons of 
whiskey, the immediate containers of which distilled spirits 
did not then and there have affixed thereto stamps denoting 
the quantity of distilled spirits contained therein and 
7 evidencing payment of all Internal Revenue taxes im¬ 
posed on such spirits, in violation of the Liquor Taxing 
Act of 1934; and the said Charles Sumner Lee, Junior, and the 
said Worster Penn Dorey well knowing the premises last here¬ 
inbefore set forth, at the time and place aforesaid, being pur¬ 
sued by one John T. Fisher and one Francis J. Sweeney, they, 
the said John T. Fisher and the said Francis J. Sweeney, being 
then and there investigators in the Alcohol Tax Unit in the 
Bureau of Internal Revenue in the United States Treasury 
Department, and as such investigators being then and there 
authorized and empowered to arrest and detain the said Char¬ 
les Sumner Lee, Junior, and the said Worster Penn Dorey for 
the felony which they, the said Charles Sumner Lee, Junior, 
and the said Worster Penn Dorey were committing as aforesaid, 
as they, the said Charles Sumner Lee, Junior, and the said 
Worster Penn Dorey then and there well knew, and in escap¬ 
ing and in attempting to escape from the said arrest, the said 
Charles Sumner Lee, Junior, and the said Worster Penn Dorey, 
at the time and place aforesaid, unlawfully, feloniously and 
with gross and wanton recklessness and negligence, and with 
malice aforethought, did operate and drive the said automo¬ 
bile at a high and reckless and dangerous rate of speed, and 
did cause the said automobile to run against and upon a cer¬ 
tain other automobile then and there being in such public 
highway, in which said certain other automobile the said 
Muriel J. Lanham then and there was a passenger; and that 
they, the said Charles Sumner Lee, Junior, and the said Wors¬ 
ter Penn Dorey, by such running of said automobile against 
the said certain other automobile, in which said certain other 
automobile the said Muriel J. Lanham was then and there a 
passenger, thereby did throw and cast and cause to be thrown 
and cast the said Muriel J. Lanham in and about the said 
certain other automobile, striking and causing to be 
S struck her head and body against certain hard parts or 
portions of the automobile, which particular hard parts 
or portions are to the Grand Jurors aforesaid unknown, and 


I 
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causing the said Muriel J. Lanham to be thrown and cast from 
the said automobile into and against the surface of the high¬ 
way; and the said Charles Sumner Lee. Junior, and the said 
Worster Penn Dorey, in the manner and by the means afore¬ 
said, then and there unlawfully, feloniously, violently and with 
gross and wanton recklessness and negligence, and with malice 
aforethought did give to the said Muriel J. Lanham, in and 
upon her head, a certain mortal wound, of which said mortal 
wound she. the said Muriel J. Lanham, on. to wit, the fourth 
day of September 193S, and at and within the District of 
Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said. do say: 

That they, the said Charles Sumner Lee. Junior, and the 
said Worster Penn Dorey. in the manner and by the means 
and under the circumstances aforesaid, and at the time and 
place aforesaid, unlawfully, feloniously, violently and with 
gross and wanton recklessness and negligence and with malice 
aforethought, did kill and murder the said Muriel J. Lanham; 
against the form of the statute in such case made and pro¬ 
vided. and against the peace and government of the said 
United States. 

David A. Pine, 

Attorney of the United States in 

and for the District of Columbia. 

9 [Endorsed:] Criminal No. 63655. United States vs. 

Charles Sumner Lee. Jr.. Worster Penn Dorey. Second 
degree murder. A true bill: L. Bert Nye, Foreman. 

District Court of the United States for the District of 

Columbia 

Friday. March 17". A. D. 1939 

The Court resumes its session pursuant to adjournment. 

Mr. Justice Proctor, presiding. 
•»*»**** 

Come as well the Attorney of the United States, as the 
defendant in proper person, each in custody of the Superin¬ 
tendent of the Washington Asylum and Jail; whereupon each 
said defendant being arraigned upon the indictment the read¬ 
ing whereof he specifically waives, pleads not guilty thereto, 
and for trial puts himself upon the country and the Attorney 
of the United States doth the like. 
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10 Prayers 

Filed May 17, 1939 

****** 

Prayer No. 1 

The Court instructs the jury that the killing of a human 
being, without any intention to do so, but in the commission 
of an unlawful act, which probably would produce such con¬ 
sequences can only be manslaughter. People vs. Harris, 182 
N. W. 673. 

No. Exc. 

B. J. L. 

******* 

Prayer No. 1A 

The court instructs the jury to find the defendant Durey 
not guilty of manslaughter. 

No. Exc. 

B. J. L. 

******* 

Prayer No. IB 

The Court instructs the jury to find the defendants not 
guilty of murder in the second degree. 

No. Exc. 

B. J. L. 



******* 

Prayer No. 2 

The jury are instructed that a killing done in the perpetra¬ 
tion of an offense punishable by imprisonment in the 
11 penitentiary, but not done with malice aforethought, is 
manslaughter. Hamilton vs. U. S., 26 Appeals, D. C. 

382. 

Denied. 

Exc. 

B. J. L. 

* * 

.«> 


K * 

199527—39— 


* 
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Prayer No. 3 

The jury are instructed that the mere fact that defendant 

dees set establish 

Durey was transporting whiskey is se evidence ef his guilt of the 

s sl ess yes fisd fee jo ine d with the deft. Lee 
crime charged here, esd is set te be c o nsid e red is this li g ht. 

People vs. Harris, 182 N. W. 673. Crawford vs. U. S., 59 
Appeals, D. C. 356. 

Deny—disregard all my marks of amendment except inser¬ 
tion of name “Durey.” B. J. L. 

♦ **#»»* 


INSTRUCTION FOR DEFENDANT 

No. 4 

The Court instructs the Jury for the defendant that to con¬ 
stitute second degree murder there must be malice afore¬ 
thought, and unless you believe that the defendants were 
actuated by malice aforethought, either actual or implied, then 
it is your duty to find them not guilty of the crime of second 
degree murder. Section 800 District Code. 

Deny. 

B. J. L. 
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INSTRUCTION FOR DEFENDANT 

No. 5 

The Court instructs the Jury for the defendant that unless 
you believe that defendant acted wantonly and purposely 
prejudicial, it is your duty to find the defendants not guilty. 
Marcus vs. U. S., 66 Appeals, D. C. 305. 

Deny. 

B. J. L. 


Prayer No. 6 

The jury are instructed that the “object or motive which 
may be the inducing cause of the reckless operation of the 
automobile is immaterial to the issue before the jury, and it 
is immaterial whether such reckless operation is induced on 
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the part of the driver by a desire for rapid, though unlawful, 
transportation, or to catch a train, or attend a funeral,” but 
you are to decide from all the circumstances as to whether or 
not there was exhibited at any time, so that you can believe 
beyond every reasonable doubt, that the defendants acted with 
malice of forethought. And, if you don’t so believe from all 
the evidence in this case, it is your duty to find the defendants 
not guilty of second degree murder. State vs. McNabb, 246 j 
N. W. 291 (S. D.). 

Deny. 

B. J. L. j 

10 ******* 


Prayer No. 7 

The Court instructs the jury that the maximum sentence for 
the crime of second degree murder is a sentence to life im¬ 
prisonment and the minimum is twenty (20) years. 

Denied. 

B. J. L. 


Prayer No. 8 

The Court instructs the jury that if you believe from all the 
evidence in this case that the homicides herein were due to 
reckless driving on the part of defendants, you may find the 
defendants guilty of manslaughter which carries with it a j 
maximum penalty of fifteen years of imprisonment. 

Denied. 

B. J. L. 

*#***#♦ 

Prayer No. 9 

The Court instructs the jury that you may find the de¬ 
fendant, Durey, guilty of manslaughter or you may acquit him. ! 

Substitute. 

You may find defts. guilty of 2d degree murder or man- I 
slaughter or you may acquit him. 

out B. J. L. You may find the deft. Lee guilty of second 
degree murder or not guilty. 

Deny as submitted—Grant as substituted. 

Exc. B. J. L. 

******* 


10 

14 
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Prayer No. 10 

The Court instructs the jury that if you believe from all 
the evidence in this case that the homicide herein committed 
was accidental, was free from malice aforethought, and from 
any unlawful act, either a felony or misdemeanor—it will be 
your duty to acquit the defendants—either or both. 

Grant. 

6. J. L. 

Prayer of U. S. 

Filed May 17, 1939 


##****# 

The jury is instructed that murder in the second degree 
is defined as the killing of a human being with malice afore¬ 
thought. So that, if you find that the killing in this case was 
done with malice aforethought, it is your duty to convict of 
second degree murder. 

The expression “malice aforethought” is a technical legal 
term, and its meaning is not confined to a commomplace un¬ 
derstanding of those words. It does not necessarily mean 
anger, hatred, or ill-will, but in law it embraces many other 
situations. [For the purposes of this case, I will tell you of 
two other meanings of the words “malice 8forethought.”] 

First, malice aforethought will be implied where one will¬ 
fully does an act, the natural and probable consequence of 
which will cause death or great bodily harm, and that act 
in fact causes death, and this is true even though the death 
be unintentional. As an illustration of malice, if a man, 
15 standing on a high roof and with full knowledge that 
many persons are accustomed to walk beneath him, 
should throw a heavy timber from the roof, the timber being 
of sudh nature that it probably would kill or seriously injure 
anyone whom it might strike, and the timber should in fact 
strike and kill a passer-by, this would be sufficient to supply 
the element of malice aforethought and make the killing 
murder in the second degree, even though the man throwing 
the timber had no intention of killing anyone. And so, if 
you find that the defendants in this case willfully drove the 
car in which they were riding in such manner that the natural 
and probable consequence of such driving was to cause death 
or great bodily harm, and you find further that their act in 
so driving did in fact cause death and that the death was the 
natural and probable result of the driving, you should find 
them guilty of murder in the second degree even though the 
resulting death was unintentional. 
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There is a second meaning of “malice aforethought” about 
which I wish to tell you. Malice aforethought is implied as 
a matter of law in every killing committed in the furtherance 
of the perpetration of an offense punishable in the peniten¬ 
tiary, even though the killing be unintentional. Thus, if one, j 
in committing such an offense, should undesignedly and with¬ 
out any such purpose kill another, malice aforethought will 
be implied as a matter of law and the killing will be second 
degree murder. 

Now the Government contends in this case that the de¬ 
fendants, at the time of the killing, did have in their possession 
and were transporting certain distilled spirits, the immediate 
containers of which did not have affixed thereto stamps de¬ 
noting the quantity of distilled spirits contained therein and 
evidencing payment of all internal-revenue taxes imposed on 
such spirits. And, if you should find that the defendants did 
have in their possession or were transporting such 
16 spirits in the manner contended by the Government, I 
instruct you as a matter of law that they were engaged 
in the commission of an offense punishable in the penitentiary. 
And, if you should further find that, in the furtherance of that 
crime, they caused the death of the deceased in this case, 
then malice aforethought will be implied and you should con¬ 
vict them of murder in the second degree. Thus, if you find 
that, while transporting or possessing the spirits in the manner 
contended by the Government, these defendants, in an attempt 
to outdistance their pursuers, whether such pursuers be officers 
of the law attempting to effect an arrest or individuals seeking 
to hijack them, drove the car in such manner as to cause the 
death of the deceased, then they would be guilty of murder 
in the second degree even though that death was unintentional. 

Denied but will cover. B. J. L. 

District Court of the United States for the District of 

Columbia 

Wednesday. May 17", A. D. 1939 

The court resumes its session pursuant to adjournment, j 

Mr. Justice Lawes, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, j 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the defend¬ 
ant Charles Sumner Lee. Jr., is guilty in manner and form 
as charged in the indictment; and the defendant Worster 
Penn Dorey, is guilty of Manslaughter; Thereupon the said | 
defendants are remanded to the Washington Asylum and Jail. 
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Motion for new trial 
Filed May 23, 1939 

Now come the defendants by their counsel and move 

17 the Court to set aside the verdict in the above-entitled 
cause and grant the defendants a new trial, and for rea¬ 
sons therefor show-: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 

3. That the verdict was contrary to the law in such case 
made and provided. 

4. The Court erred in refusing the defendants’ prayers 
Numbers 1A, IB, 1, 2, 3, 4, 5, 6, 7, 8, and 9. 

5. The Court erred in granting each and every one of 
Government’s prayers. 

6. The Court erred in admitting evidence that defendant 
Lee was transporting intoxicating liquor in that the same was 
a separate and substantive offense which was not the approxi¬ 
mate cause of the death made the basis of the indictment; its 
offer being purely a matter of prejudice to the defendants. 

7. The Court erred in its general charge to the jury and 
particularly in that the charge assumes a fact of a distinct 
and separate offense which was not the approximate cause of 
the death made the basis of the indictment and was not prop¬ 
erly a part of the evidence. 

8. The Court erred in its general charge and particularly in 
so instructing the jury as to render possible under the evidence 
the bringing in a separate verdict as to the defendants. 

And for other good and sufficient reasons to be argued to 
the Court at the time of the submission of this Motion. 

Cobb, Howard & Hayes, 

By Perry W. Howard, 

Attorney for Defendants. 

18 District Court of the United States for the 

District of Columbia 

Friday, June 2, A. D., 1939 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Laws, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendants in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by their attorney 
Perry Howard, Esquire; whereupon the defendants’ motion 
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for a new trial, coming on to be heard, after argument by the 
counsel, is by the court overruled. 

Friday, June 23", A. D. 1939 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Laws, presiding. 

* * * * * * # 

(Charles Sumner Lee, Junior.) 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney 
Perry Howard, Esquire; and thereupon it is demanded of the 
defendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by 
the Court that for his said offense the said defendant be taken 
by the Superintendent aforesaid, to the Asylum and Jail afore¬ 
said, whence he came thence to the Penitentiary, as 
19 designated by the Attorney General of the United States 
there to be imprisoned for the period of Thirty (30) 

years. 

Order of court 
Filed June 27, 1939 

# * * * * * # 

(Charles Sumner Lee.) 

It is Ordered that the defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action on 
appeal to conclusion without prepayment of fees or costs. 

Bolitha J. Laws, 

District Judge. 

Dated: June 26,1939. 

Assignment of errors 
Filed July 14, 1939 

* * * * # * * 


(Charles Sumner Lee.) 

Now comes the defendant through his counsel and says that 
the Court in the trial of this case erred: 

1. In refusing the defendants’ prayers No. 1A, IB. 1, 2, 3, 
4, 5. 6, 7, 8, and 9. 
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2. In granting each and every one of Government’s prayers. 

3. In admitting evidence that defendant was transporting 
intoxicated liquor, in that the same was a separate and sub¬ 
stantive offense which was not the proximate cause of the 
death made the basis of the indictment—its offer and admis¬ 
sion being a matter of prejudice to the defendant. 

4. In its general charge to the jury and particularly 

20 in that the charge assumes a fact of distinct and sepa¬ 
rate offense which was not the proximate cause of the 

death made the basis of the indictment, and was not properly 
a part of the evidence. 

5. In its general charge and particularly in so instructing 
the jury so as to render possible under the evidence the bring¬ 
ing in a separate verdict as to the defendants. 

6. In allowing this case to go to the jury on second degree 
murder when there was no issue of fact for the jury to settle 
as to that matter because the Government’s testimony was 
the same as the defendant’s, in that the Government witnesses 
testified that defendant when he saw that he was going to 
collide with the other car put on his brakes and by the squeak¬ 
ing of the same sought to avoid the accident—all of which 
eliminated the idea of malice either legal or implied. 

7. In that the homicide resulted from excessive driving and 
the excessive driving grew out of fear which is an element of 
manslaughter, the same as hot blood. 

8. In refusing to instruct the jury that the proximate cause 
of the homicide was reckless driving, and that reckless driving 
in this jurisdiction is a misdemeanor and second degree murder 
cannot result from the committing of a misdemeanor. 

Cobb, Howard & Hayes, 

Counsel for Defendant. 

21 District Court of the United States for the 

District of Columbia 

Thursday. October 12", A. D. 1939 

The court resumes its session pursuant to adjournment. 
Mr. Justice Gordon, presiding. 

******* 

Now comes here the defendant by his Attorney, Perry W. 
Howard, Esquire, and submits to the Court his Bill of Excep¬ 
tions taken during the trial of this case and prays the Court 
to sign same and make a part of the record, which is accordingly 
done. 

By Justice Laws. 
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22 Designation of record, 

Filed July 22, 1939 

******* 

The Clerk will prepare the record in the above entitled 
cause for transmission to the U. S. Court of Appeals for the 
District of Columbia. 

The Clerk will include the following: 

1. Indictment. 

2. Minute of plea of not guilty. 

3. Prayers of both sides. 

4. Verdict of the jury. 

5. Motion for new trial. 

6. Minute of argument of motion for new trial and order 
overruling the same. 

7. Sentence. 

8. Notice of appeal. 

9. Assignment of errors. 

10. Designation of record. 

Perry W. Howard, 

Cobb, Howard & Hayes, 

Counsel for Defendant. 


Service of copy acknowledged this the 22nd day of July | 
1939. 

Howard Boyd, 

Assistant United States Attorney. 

Approved: 

Bolitha J. Laws, Justice. 

23 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 17, both inclusive, to 
be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 63655 Criminal, entitled United 
States vs. Charles Sumner Lee, Jr., et al., as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at- the City of Washington, in said 
District, this 18th day of October 1939. 

[seal] C. E. Stewart, Clerk . 

199527—39- 3 
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24 District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 63655 

United States of America 
vs. 

Charles Sumner Lee, Jr., et al. 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 9. 1939. Joseph W. Stewart. Clerk. 

Bill of exceptions 
Filed October 12. 1939 

Be it remembered: that the trial of this case before Associ¬ 
ate Justice Bolitha J. Laws, and a jury, duly impanelled and 
sworn to try the issues herein, was begun on May 16, 1939, 
and was thereafter further proceeded with. To maintain the 
issues on its part joined, the United States produced the fol¬ 
lowing evidence and the following proceedings were had: 

Sherman E. Herrold was called as a witness and testified 
that he was a Doctor of Medicine, interning at Casualty Hos¬ 
pital; that at about 7:45 p. m., September 2, 1938, there came 
to his attention a child about age 2, later identified as Muriel 
J. Lanham; that said child was suffering from multiple lacera¬ 
tions of her head and body, concussion and possible fractures 
of the skull; that at about 11:30 a. m. on September 4, 1938, 
said child died as a result of the injuries mentioned. 

A. Magruder MacDonald was called as a witness and testi¬ 
fied that he was a Doctor of Medicine and a practicing physi¬ 
cian and surgeon; that he presently was the Coroner of the 
District of Columbia; that he performed an autopsy on Sep¬ 
tember 4, 1938 at the District of Columbia Morgue on the 
body of the said Muriel J. Lanham; that said body had re¬ 
ceived multiple injuries including cerebral concussion, severe 
with hemorrhage, fracture of rib. contusion of lung, hemor¬ 
rhage and shock, and severe wound in the head; that said 
wound of the head was the cause of death. 

Francis J. Sweeney, was called as a witness and testified 
that he was an investigator of the Alcohol Tax Unit, 

25 Bureau of Internal Revenue, Treasury Department. 
This witness further testified that he had received in¬ 
formation that a 1936 Ford Coach, bearing D. C. License No. 
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165021, would be driven along Nichols Avenue, Southeast, 
Washington, D. C., at about dark on the evening of September 
2, 1938, by two colored men; that said car would be carrying 
a load of untax-paid whiskey; that acting on this information 
he, together with John T. Fisher, also an investigator of the 
Alcohol Tax Unit, parked their government-owned car on 
Nichols Avenue, on the east of Nichols Avenue facing north; 
that at about 7:25 p. m. a car fitting exactly the information 
therefore received passed the government car and proceeded 
north on Nichols Avenue; that said car was riding “low” and 
appeared to be heavily loaded; that said car was being driven 
at a moderate rate of speed, not exceeding twenty-two miles 
per hour; that he, investigator Sweeney, thereupon started 
the government car and followed the said Ford Coach for about 
half a mile, during which period both cars traveled at a rate 
not in excess of twenty-five miles per hour; that shortly be¬ 
fore the two reached the grounds of St. Elizabeths Hospital, 
the passenger in the said Ford Coach turned his head to face 
out the rear of the car in which he was riding; that the govern¬ 
ment car was in the said passenger’s full view; that said pas¬ 
senger was then seen to speak to the driver of the said Ford 
Coach and said Ford Coach then quickly accelerated to an 
approximate speed of forty miles per hour; that they, the said 
investigators Sweeney and Fisher, thereupon attempted to 
stop said Ford Coach; that to do this they immediately opened 
the electric siren with which their said car was equipped and 
pulled abreast of said Ford Coach; that investigator Fisher 
yelled to the occupants of said Ford Coach that he was an in¬ 
vestigator of the Alcohol Tax Unit and commanded the said 
Ford Coach to stop; that said Ford Coach was thereupon 
quickly accelerated to a higher speed, and was turned sharply 
toward the left side of Nichols Avenue forcing the government 
car toward the line of south-bound traffic on Nichols Avenue; 

that to prevent an accident with said south-bound 
26 traffic it was necessary for the government car to come 
almost to a stop; but in the meantime said Ford Coach 
had sped on; that the government car was then many feet 
behind, but took up pursuit and continued sounding the siren; 
that the government car was driven at a rate of fifty miles an 
hour but it was being quickly outdistanced by said Ford Coach 
which continued to increase the gap between the two cars; 
that said Ford Coach was being driven at a speed varying from 
seventy to eighty miles an hour; that as the government car 
reached the top of Nichols Avenue Hill and started on the 
down grade said Ford Coach was seen approximately one hun¬ 
dred and seventy-five yards ahead approaching the intersection 
of Sheridan Road; that at said intersection a car, later learned 
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to be an Auburn Sedan, was seen standing at right angles to 
Nichols Avenue in the intersection at Sheridan Road; that 
north and south-bound traffic on Nichols Avenue was passing 
in front and in back of said Auburn respectively; that said 
Ford Coach was driven toward the rear of the said Auburn 
where it collided; that said Auburn thereupon burst into 
flames. This witness further testified that he and Investigator 
Fisher proceeded to the scene of the collision; that said defend¬ 
ants Lee and Dorey were still seated in the said Ford Coach 
when they arrived; that Lee was pinned in the driver’s seat 
of said car; that said defendant Dorey was in the front seat 
beside said Lee. Over the objection of counsel for the de¬ 
fendants. (1) that said testimony proved the commission of 
a crime for which said defendants were not then being tried; 
and (2) that said crime was not the proximate cause of the 
death, to which said objection an exception was duly noted, 
this witness testified that said Ford Coach upon examination 
was found to contain fifteen cans of five-gallon quantity filled 
with what appeared to be whiskey; that said cans did not then 
and there have affixed thereto stamps denoting the quantity 
of distilled spirits contained therein and evidencing payment 
of Internal Revenue taxes imposed on such spirits. This wit¬ 
ness further testified that a sample was taken from the con¬ 
tents of the said cans and submitted to Dr. A. A. Spear, 
27 a chemist employed by the Bureau of Internal Revenue. 

On cross-examination this witness testified that the 
said government car which was being driven by him bore no 
marks of identification which would distinguish it from a pri¬ 
vate automobile; that the said siren was placed under the 
hood of the car and was not visible; that the two said investi¬ 
gators were dressed in “plain clothes.” This witness further 
testified on cross-examination that he did not see Investigator 
Fisher draw a gun or expose any such weapon to the said de¬ 
fendants at the time they were first commanded to stop, or at 
any other time. 

John T. Fisher was called as a witness and testified substan¬ 
tially to the facts related by the witness Sweeney. The same 
objection to his said testimony as that made to the testimony 
of the witness Sweeney was made by counsel for the defend¬ 
ants, was overruled, and an exception was duly noted. In 
addition to the testimony given by the witness Sweeney, this 
witness further testified that he did not draw or expose a gun 
at the time he commanded the defendants to stop, or at any 
other time. 

Peter Smith was called as a witness and testified that on the 
said evening of September 2, 1938, at about 7:30 p. m., he was 
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driving down Nichols Avenue Hill in a northerly direction, 
approaching the intersection of Nichols Avenue and Sheridan 
Road; that his attention was attracted by the blowing of a 
horn behind him and looking into the back-view mirror of 
his car he saw an automobile approaching from behind, which 
he afterwards learned to be a Ford Coach, driven at a high 
rate of speed; that fearful of being struck he pulled his car 
to the right side of the road as the said Ford Coach passed 
him, after which it traveled about one hundred feet before 
reaching the intersection of Sheridan Road; that said Ford 
Coach was traveling at a rate of speed varying between 
seventy-five and eighty miles per hour; that as he looked up 
he observed a car, afterwards ascertained to be an Auburn, in 
the intersection of Sheridan Road and Nichols Avenue; 
28 that the Ford struck the rear end of the Auburn and 
several persons were thrown out of the doors and 
through the roof of the Auburn “like pebbles being tossed into 
the air;” that he approached the point of collision and ob¬ 
served several persons lying unconscious in the street; that 
the Auburn car was then ablaze; that he picked up two 
children, afterwards identified as Dolores Lanham and John 
Lanham, whom he took to Gallinger Hospital. This witness 
further testified that he was not acquainted with any of the 
parties involved in the collision. He further testified that he 
did not hear the sound of a siren coming from a point behind 
the said Ford; that he did not see any car pursuing the said 
Ford, and that after the said Ford passed him no other car 
passed him before the collision occurred. 

James Lehman was called as a witness and testified that on 
the said evening of September 2, 1938, he was driving his car 
south on Nichols Avenue, accompanied by his wife Fern Leh¬ 
man ; that as he crossed Sheridan Road he observed an Auburn 
Sedan across Nichols Avenue facing east, its forward motion 
obstructed by northbound traffic on Nichols Avenue; that at 
this point his attention was attracted by an exclamation made 
by his wife to a car speeding north down Nichols Avenue Hill 
approaching the intersection of Sheridan Road; that he saw 
only one other car coming down said Nichols Avenue Hill, 
which he later learned was that being driven by the witness 
Peter Smith; that the speeding car swung to the left of Smith’s 
car and continued down the hill; that fearful he might be 
struck, he pulled to the curb on the west side of Nichols 
Avenue, and almost immediately the speeding car struck 
the Auburn which burst into flames. This witness estimated 
the speed of the car, which he afterwards learned to be a Ford 
Sedan, to have approximated eighty miles an hour as it came 
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down Nichols Avenue Hill and entered the intersection of 
Sheridan Road; that after the collision he assisted in picking 
up two children who had been thrown from the said Auburn; 
that he was not acquainted with any of the parties involved. 

Fern Lehman, the wife of James Lehman, was called as a 
witness and testified to the same effect as her said 
husband. 

29 Ralph C. Stover was called as a witness and testified 
that he was a member of the Metropolitan Police De¬ 
partment; that at 7: 34 p. m., September 2, 1938, he received 
a radio call to proceed to the intersection of Sheridan Road 
and Nichols Avenue, Southeast; that about one minute later 
he arrived on the scene and observed a damaged Ford Coach 
standing crosswise to Nichols Avenue at Sheridan Road; that 
about fifty feet from said Ford he observed an Auburn which 
was in flames; that no occupants were in the burning car; 
that a person, afterwards identified as Alfred LasCallett, was 
crawling from underneath the burning car; that the fire de¬ 
partment arrived shortly thereafter and extinguished the 
flames; that a female child about the age of two years, after¬ 
wards identified as Muriel J. Lanham, was handed to him in 
an injured condition and he sent her immediately to Casualty 
Hospital. On cross-examination this witness further testified 
that after the events related above he examined the street for 
skid marks; that for a space of ten feet surrounding the Au¬ 
burn the street was wet with water and chemicals thrown by 
the firemen, and no skid marks could be perceived within that 
area; that outside of said area he examined the street but 
found no skid marks. 

Fred E. LasCallett was called as a witness and testified that 
he was the brother of Alfred G. LasCallett; that on the said 
evening of September 2, 1938, he was driven by his brother 
to a point near the intersection of Nichols Avenue and Sheri¬ 
dan Road; that after leaving the car his brother, Alfred G. 
LasCallett, drove it in a southerly direction on Nichols Avenue 
toward the intersection of that street with Sheridan Road; that 
he observed his brother making a left turn as he entered the 
intersection and come to a stop; that he did not again look 
at the intersection until his attention was attracted by the roar 
of a motor and as he turned around he saw a car, afterwards 
ascertained it to be a Ford Coach, strike the rear end of his 
brothers Auburn car which immediately burst into flames; 
that he attempted to approach the said Auburn car but 

30 was driven away by the flames which were being blown 
in his direction; that he then went to the said Ford 

Coach and saw the defendant Lee pinned in the driver’s seat 
by the steering wheel which had been driven into his chest; 
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that seated beside the said defendant Lee was the defendant 
Dorey; that he observed many large cans in the rear of the 
said Ford and saw a liquid pouring out of several cans onto 
the street which he knew to be “liquor”. This witness further 
testified that at no time did he observe any car that appeared 
to be pursuing the said Ford down Nichols Avenue Hill. 

Alfred G. LasCallett was called as a witness and testified 
that in the early evening of September 2, 1938, at approxi¬ 
mately 7:30 o’clock, p. m., he was driving his Auburn car 
south on Nichols Avenue, Southeast, Washington, D. C.; that 
shortly before he reached the intersection of said Nichols Ave¬ 
nue and Sheridan Road he stopped the car to permit his 
brother Fred E. LasCallet to disembark; that there remained 
in the car in addition to the driver, William LasCallett, age 
seventeen months, Marion Wood, age nineteen years, Robert 
Lanham. age eight years, Dolores Lanham, age six years, and 
Muriel J. Lanham, age two years; that after permitting his 
brother to leave the car he drove the same to the intersection 
of Sheridan Road where he proceeded to make a left turn; 
that shortly after passing the center of the intersection he was 
required to bring his car to a stop to permit the passage of 
a line of automobiles traveling north on Nichols Avenue; that 
the street was heavily travelled at that hour; that it was dusk 
and that some cars were traveling with the use of headlights. 
This defendant further testified that while waiting for the 
traffic in front of him to clear so as to permit the completion 
of his turn his attention was attracted by the terrific noise of 
a car approaching Sheridan Road, being driven in a northerly 
direction down Nichols Avenue Hill; that the car was, in the 
opinion of the witness, being driven at approximately eighty 
miles an hour; that the approaching car, which was afterwards 
learned to be a Ford Coach, attempted to swing to the rear 
of the witness’ car; that when it was about thirty feet 
31 away, it screeched, skidded and vibrated, and plunged 
from the ground as though the brakes were being 
applied, but, because of its terrific speed it was unable either 
to stop or pass by the rear end of the car being driven by the 
witness and struck the witness’ car in the rear. This witness 
further testified that the next thing which he could remember 
after the impact was that he was lying in the street about 
ten feet from his car; that his car was enveloped in flames; 
that he saw Marion Wood lying unconscious near burning 
gasoline on the street and that he, the witness, managed to 
pull said Marion Wood from the danger zone. This witness 
further testified that as a result of the collision his car had 
been knocked half across the intersection; that he went in 
search of his baby William LasCallett, and found it under the 
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burning car, from which he managed to extricate it. This 
witness further testified that he saw no other car pursuing the 
said Ford down Nichols Avenue Hill. 

James Finotti was called as a witness and testified that he 
was employed as a fireman attached to a fire house located in 
the neighborhood of Nichols Avenue and Sheridan Road; that 
on the evening of September 2, 1938, a call was received to 
respond to a fire at that intersection; that pursuant thereto 
he and other members of the fire company went to the same 
and observed an Auburn Sedan ablaze; that after some effort 
the fire was extinguished; that by that time it had gotten 
quite dark and quite a large crowd had gathered; that after 
extinguishing the fire, he was returning to his fire truck 
when he perceived a white object lying under a parked car 
some fifty feet from the Auburn Sedan; that said object ap¬ 
peared to be a baby and he went to said parked car to in¬ 
vestigate ; that he found the object to be an unconscious baby 
of approximately two years of age; that he subsequently 
learned that said baby was Muriel J. Lanham; that he handed 
said child to the witness Ralph C. Stover. 

Dewey L. Guest was called as a witness and testified that 
he was a member of the Metropolitan Police Department, 
attached to the homicide squad; that he had been 
32 assigned to investigate the death of Muriel J. Lanham; 

that incident thereto he interviewed the defendant Lee 
who admitted that he was the driver of the said Ford Coach. 
This witness further testified that he asked Lee why he failed 
to stop when the Alcohol Tax Unit investigators directed him 
to do so. and that in response to said question Lee stated that 
he thought they were officers and increased his speed to try to 
get away. 

Dr. A. A. Spear was called as a witness and testified that 
he was a chemist employed by the Bureau of Internal Revenue, 
Treasury Department; that a sample of a liquid which the 
witness Sweeney had taken from the cans in the said Ford 
Coach was given to him for analysis; that he had analyzed 
said liquid and found it to be corn whiskey containing 37.S 
percent alcohol. 

The government thereupon rested its case. 

In support of the defense the defendant Lee took the stand 
and testified that on the afternoon of September 2, 1938, he 
planned to go to Maryland to secure a load of untax-paid 
liquor; that he met the defendant Dorey and requested the 
said Dorey to accompany him on the ride; that he did not 
inform Dorey as to his purpose in going into Maryland; that 
when they had reached a point some fifteen miles from the 
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District of Columbia he observed a truck driven by the man 
from whom he intended to secure the untax-paid liquor; that 
he and the truck driver stopped; and that out of the hearing 
of Dorey, he engaged in a conversation on the highway with 
the truck driver; that he planned with said truck driver to 
drive down a side road out of the view’ of the main highway 
and to take from the truck a load of untax-paid whiskey; 
that completing his plans with the truck driver he returned 
to the car in which Dorey was sitting and without assigning 
any reason for his action requested Dorey to leave the car 
and stand by the road until his, Lee’s, return; that Dorey did 
not ask him any questions but did get out of the car as re¬ 
quested; that he, Lee, then drove to the appointed place where 
he secured from said truck driver fifteen five-gallon cans full 
of untax-paid whiskey; that he threw a cover over 
33 the said cans and returned to the point where he had 
left the said Dorey; that Dorey was waiting there for him 
and again got in the car and that he. Lee, then drove in direction 
of Washington, D. C.; that when they were about three miles 
from said City, defendant Lee told the defendant Dorey that 
he had a load of whiskey in the car, and inquired of Dorey 
whether he “minded” riding back to said City under such con¬ 
ditions. Defendant Lee further testified that Dorey there¬ 
upon stated that inasmuch as he knew of no other way to get 
back to the City he would ride as far as the first street car that 
he could get to take him home. The defendant Lee further 
testified that as they approached St. Elizabeths Hospital a car 
without marks identifying its official nature, carrying two men 
dressed in “plain clothes” and with no marks identifying them 
as Revenue Officers, came from behind him, Lee, and struck 
the rear of his car; that the passenger in said rear car exhibited 
a gun; that the men in the said pursuing car did not identify 
themselves as Revenue Officers and did not at that time or 
subsequently sound a siren ; that he, Lee, thought the said men 
were “hi-jackers” and fearing for his personal safety and that 
of the liquor accelerated his car in an effort to escape; that 
he fled at a rate of forty-five miles per hour; that when he got 
within thirty or forty feet of the Auburn which was stopped 
horizontally to Nichols Avenue in the intersection at Sheridan 
Road he applied the brakes and did everything in his power to 
stop; that his efforts were unavailing and he collided with the 
said Auburn. He further testified that the defendant Dorey 
did not maintain a “lookout” for him during the ride, did not 
apprize him of the fact that they were being followed, and 
did not in any way assist in obtaining the liquor or transporting 
it, or in attempting to escape. 
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On cross-examination this witness admitted that in 1930 
he had been convicted of operating an automobile equipped 
with a smoke-screen and sentenced to penitentiary; that in 
1932 he had been convicted of the same offense and sentenced 
to the penitentiary; that also in 1930 he had been con- 
34 victed of reckless driving and sentenced to jail; that in 
1935 he had been convicted of a charge of transporting 
liquor in violation of the Internal Revenue Laws and sentenced 
to jail. 

Defendant Dorey was called as a witness and testified to 
substantially the same facts related by the defendant Lee, 
except that said Dorey testified that when the defendant 
Lee sped from the pursuing car he, Dorey, became frightened 
and attempted to get on the floor of the car; that from such 
a point he was unable to approximate the speed at which Lee 
was driving but that the engine of Lee’s car was “roaring.” 

The defense thereupon rested, and the government did like¬ 
wise. 

Thereupon the following prayers were offered by the de¬ 
fense and considered by the Court. The Court’s action in 
reference thereto is indicated. 

Defendant’s Prayer No. 1 

The Court instructs the jury that the killing of a human 
being, without any intention to do so, but in the commission 
of an unlawful act which probably would produce such con¬ 
sequences can only be manslaughter. Refused. Exception. 

Defendant’s Prayer No. 1A 

The court instructs the jury to find the defendant Dorey not 
guilty of manslaughter. Refused. Exception. 

Defendant’s Prayer No. IB 

The Court instructs the jury to find the defendant not guilty 
of murder in the second degree. Refused. Exception. 

Defendant’s Prayer No. 2 

The jury are instructed that a killing done in the perpetration 
of an offense punishable by imprisonment in the penitentiary, 
but not done with malice aforethought, is manslaughter. Re¬ 
fused. Exception. 
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Defendant’s Prayer No. 3 

The jury are instructed that the mere fact that defendant 
Dorey was transporting whiskey is no evidence of his guilt of 
the crime charged here, and is not be considered in this light. 
Refused. Exception. 

35 Defendant’s Prayer No. 4 

The Court instructs the Jury for the defendant that to con¬ 
stitute second degree murder there must be malice afore¬ 
thought, and unless you believe that the defendants were 
actuated by malice aforethought, either actual or implied, then 
it is your duty to find them not guilty of the crime of second 
degree murder. Refused. Exception. 

Defendant’s Prayer No. 5 

The Court instructs the Jury for the defendant that unless 
you believe that defendant acted wantonly and purposely 
prejudicial, it is your duty to find the defendants not guilty. 
Refused. Exception. 

Defendant’s Prayer No. 6 

The jury are instructed that the “object or motive which 
may be the inducing cause of the reckless operation of the 
automobile is immaterial to the issue before the jury, and it is 
immaterial whether such reckless operation is induced on the 
part of the driver by a desire for rapid, though unlawful trans¬ 
portation, or to catch a train, or attend a funeral,” but you are 
to decide from all the circumstances as to whether or not there 
was exhibited at any time, so that you can believe beyond 
every reasonable doubt, that the defendants acted with malice 
aforethought. And, if you don’t so believe from all the evi¬ 
dence in this case, it is your duty to find the defendants not 
guilty of second degree murder. Refused. Exception. 

Defendant’s Prayer No. 7 

The Court instructs the jury that the maximum sentence 
for the crime of second degree murder is a sentence to life 
imprisonment and the minimum is twenty (20) years. Re¬ 
fused. Exception. 
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Defendant’s Prayer No. 8 

The Court instructs the jury that if you believe from all the 
evidence in this case that the homicides herein were due to 
reckless driving on the part of defendants, you may find the 
defendants guilty of manslaughter which carried with it a 
maximum penalty of fifteen years of imprisonment. Refused. 
Exception. 

36 Defendant’s Prayer No. 9 

The Court instructs the jury that you may find the defend¬ 
ant, Dorey, guilty of manslaughter or acquit him. Refused. 
Exception. 

Defendant’s Prayer No. 10 

The Court instructs the jury that if you believe from all the 
evidence in this case that the homicide herein committed was 
accidental, was free from malice aforethought, and from any 
unlawful act, either a felony or misdemeanor—it will be your 
duty to acquit the defendants—either or both. Granted. 

No prayers submitted by the Government were granted. 

Thereupon the Court outlined to both parties the theories 
on which the case, as to each defendant, would be submitted to 
the jury. Counsel for the defendants were thereupon asked by 
the Court as to whether they desired to have the case go to the 
jury as to the defendant Dorey alone on the theory of man¬ 
slaughter, if believed by the jury, that said defendant Dorey, 
without having any knowledge of the mission of the defendant 
Lee in transporting untax-paid liquor, had found out that he 
was so doing, and then simply rode back to the place where 
he might get a means to go home, and without in any way 
aiding and abetting in the transportation of the liquor, had 
found himself in a position where Government officers might 
apprehend him, and he had thereupon incited Lee to drive his 
car at a negligent and unreasonable rate of speed, though not in 
a wanton and reckless rate of speed. The Court explained 
to counsel for the defendants that this theory could not be 
made applicable to the defendant Lee for the reason that all 
of the evidence, including the testimony of Lee himself, showed 
that he, Lee, was knowingly and wilfully engaged in the trans¬ 
portation of untax-paid liquor at the time of the killing in this 
case. Counsel for the defendants then stated, in response 
to the question by the Court, that they were desirous 

37 of having the case submitted to the jury on the theory 
of manslaughter, as to Dorey alone, just outlined. 
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Thereupon the Court charged the jury, in part, as follows: 

“The defendants are charged with the crime of murder in 
the second degree, growing out of the alleged unlawful killing 
of Muriel J. Lanham. Under the law, a charge of murder in 
the second degree includes all of the elements of the crime 
of manslaughter. There is certain evidence with relation to 
the defendants which if you find true would constitute the 
crime of manslaughter, and, therefore, if you should find the 
defendants are not guilty of murder in the second degree but 
are guilty of manslaughter, you would have the right under 
this indictment to return a verdict of guilty of manslaughter 
in this case. There is also evidence in this case which if you 
were to find to be true would require you to render a verdict 
of not guilty as to either, or both, of the defendants. 

“Thus, there is one of three verdicts which you might render 
in this case as to each of the defendants; first, guilty of murder 
in the second degree; second, guilty of manslaughter; third, not 
guilty. There is nothing which requires you to render the 
same verdict as to each defendant, although you may do so. 
You will therefore consider the case as to each defendant 
applying the facts to him as you shall find them to exist from 
the evidence which you have heard. 

“It is the duty of the Court to instruct you with regard to 
the principles of law which shall guide you in determining 
which of these different verdicts you should render in reference 
to each of the defendants. 

“The crime of murder in the second degree in the District 
of Columbia may be committed in one of two ways. In the 
first place, it is committed where there is an unlawful killing 
of another, with what is known as malice aforethought. In 
common parlance, malice is issued to express an emotional 
state. We think of it as a feeling of hatred, ill will, desire for 
vengeance, passion, and the like. But in law, the meaning 
is different. Malice in law, and as it is involved in 
38 the case you are about to decide, is a willful and wanton 
disregard of the rights of another; it is the intentional 
doing of a wrongful act towards another, -without legal justifi¬ 
cation. Hatred, ill will or vengeance is not necessary. If one 
intentionally and wrongfully does an act so dangerous and 
serious that it reasonably might be expected to cause death, 
and the act does result in death, then the party who kills may 
be convicted of second degree murder. In such a case there 
is involved the wanton and reckless disregard of the rights 
of another. Therefore, as applied to the facts of this case, if 
you should conclude from all of the testimony that the de- 
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fendants, while intentionally and willfully engaged in the 
unlawful act of transporting liquor, believing themselves about 
to be arrested, tried to make their escape by driving the auto¬ 
mobile at a reckless rate of speed, that is to say, a speed which 
would constitute the wanton disregard of those who might law¬ 
fully be using the highway, either as predestrian or occupants 
of automobiles, and as a result the child Muriel J. Lanham 
was killed, the defendants would be guilty of second degree 
murder, though they had no hatred, ill will, vengeance, or 
purpose to kill any person. 

“It is also the law in this jurisdiction that murder in the 
second degree may be committed where a killing occurs during 
the wilful commission of a crime punishable by imprisonment 
in the penitentiary. In this type of case, malice aforethought 
is required to exist, but the law has determined that when a 
party does an act which is punishable by imprisonment in the 
penitentiary, he has a malicious state of mind, and that if a 
killing results, even though unintentionally, the crime is second 
degree murder. The Government contends in this case that 
these two defendants were wilfully and voluntarily engaged in 
the crime of an illegal transportation of liquor on which Gov¬ 
ernment taxes had not been paid; and that while engaged in 
committing this crime, which the Court instructs you is pun¬ 
ishable by imprisonment in the penitentiary, these two 
39 defendants committed acts which resulted in the death 
of Muriel J. Lanham. If you should find from the 
testimony in this case that both of these defendants wilfully 
engaged in the crime punishable by imprisonment in the peni¬ 
tentiary and while engaged in such crime, they caused the 
death of the child, Muriel J. Lanham, it would be your duty 
to render a verdict of guilty against them, whether the killing 
of the child was intentional or not.” 

The portion of the charge expressed in the next preceding 
paragraph was given over the objection of counsel for the 
defendants, which was duly noted. 

The Court continued with its charge as follows: 

“It is a rule of law that if one aids and abets another in the 
commission of a crime punishable by imprisonment in the 
penitentiary, that is to say, wilfully assists another to commit 
this type of crime, he is equally as culpable as if he had 
actually committed the crime himself. Therefore, if you 
should believe from the evidence in this case that the defend¬ 
ant Dorey willingly joined Lee in the wrongful transportation 
of unlicensed liquor, or assisted him in transporting it, or if 
you should find that the defendant Dorey, willingly joined with 
the defendant Lee in the unlawful driving of the automobile, 
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then Dorey would be equally as responsible as Lee. On the 
other hand, if you should find from the testimony in this case 
that Dorey did not aid or abet Lee in any of these matters, 
you would not hold him to any degree of guilt arising from the 
wrong or wrongs which you might find Lee committed. 

“I now shall explain to you what constitutes the crime of 
manslaughter as it might be found to exist under the facts of 
this case. Manslaughter occurs where there is an unlawful 
killing of another, without malice aforethought. One might 
be engaged in an unlawful act not punishable by imprisonment 
in the penitentiary, and, without any intention on his part, 
might kill another in the doing of the act. Such a killing 
having occurred by a wrongful and unlawful act would 
40 constitute manslaughter. If you should find in this case 
that the defendants, believing themselves to be in danger 
of being shot by hi-jackers or otherwise having their lives 
menaced, attempted to make their escape, and yet later when 
they believed they no longer were in danger, drove unlawfully 
and negligently, and in so doing caused the death of another, 
they would be guilty of manslaughter. Therefore, if you 
should believe that in the beginning these defendants believed 
the Government officials to be hi-jackers and that as such their 
lives were menaced, they would have the right to endeavor to 
escape; but if you further believe they became convinced that 
these persons were not hi-jackers or that they had outdis¬ 
tanced those who were in pursuit so that their lives and safety 
were not endangered, and that then the defendants did not 
act as prudent men under the circumstances but proceeded 
at an unlawful rate of speed so as to hazard those who might 
lawfully be on the highway, then a death resulted, manslaugh¬ 
ter would be committed. 

“There is another state of circumstances as applied to the 
defendant Dorey which if found by you to exist would render 
him guilty of the crime of manslaughter. This state does not 
apply to the defendant Lee.” 

The Court thereupon instructed the jury on the manslaughter 
theory applicable to the defendant Dorey alone, which counsel 
for the defendants had previously consented to. Said instruc¬ 
tion was as follows: 

“If you should find that the defendant Dorey, without hav¬ 
ing any knowledge of the mission of the defendant Lee in 
transporting unlicensed liquor, should have found out that he 
was so doing, and then simply rode back to a place where he 
might get a means to go home, without in any way aiding and 
abetting in the transportation, and then finding himself in a 
position where Government officers might apprehend him. 
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Dorey incited Lee to drive his car at a negligent and unreason¬ 
able rate of speed, though not in a wanton and reckless rate 
of speed which would constitute malice, and then the 

41 child Muriel J. Lanham was killed, the defendant Dorey 
would be guilty only of manslaughter. If under the 

same circumstances Dorey had incited the defendant Lee to 
go at a wantonly reckless rate of speed constituting malice as 
I have defined it to you, and a death unintentionally resulted, 
you would find the defendant Dorey guilty of murder in the 
second degree.” 

Objection to this portion of the charge contained in the 
next preceding paragraph was not made by counsel for the 
defendants at any time during the trial. First objection thereto 
was voiced in a motion for a new trial. 

The Court continued in its charge as follows: 

“Coming now to the circumstances under which the de¬ 
fendants might be found to be not guilty, the Court instructs 
you as a matter of law that if you should find that the de¬ 
fendants believed their lives were endangered by hi-jackers 
or from other persons who had displayed a gun, they had 
the right to endeavor to make their escape and use such speed, 
even though unlawful, as might appear necessary to make 
such escape. Therefore, if you should find from the evidence 
in this case, that these defendants, or either one of them, feel¬ 
ing their lives were endangered, drove the automobile in an 
effort to escape from danger and while so doing, the collision 
occurred in which the child Muriel J. Lanham unintention¬ 
ally was killed, the defendants would not be guilty of any 
crime, and your verdict should be not guilty.” 

The Court thereupon continued its charge to the jury on 
other material points of the case, including a reading of the 
prayers submitted by the defendants and granted by the Court, 
all of which has been omitted from this bill, with the consent 
of all parties, because said other parts of the Court’s charge 
have no bearing on the errors assigned. 

After the Court had completed its charge, counsel for the 
defendants objected to such portions thereof as instructed the 
jury that they should convict of murder in the second 

42 degree if they found that the defendants caused the 
death in the perpetration of an offense punishable in 

the penitentiary. No other objections were made to the charge. 

And thereupon, all of the said exceptions were duly noted 
and allowed as aforesaid, and entered upon the minutes of 
the Court, before the jury retired to consider its verdict, and 
because the matters and things hereinbefore recited are not 
matters of record, in order to make the same a part of the 
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record herein, which is hereby ordered, so that these defendants 
may have their case reviewed on appeal, these defendants, by 
their attorneys, move the Court to sign and seal this, their bill 
of exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed and 
sealed, which motion is granted by the Court; and thereupon 
the defendants tender this, their bill of exceptions, and request 
the Court to sign and seal the same, which is accordingly done 
now for then, this 12th day of October 1939. 

Bolitha J. Laws, Justice. 

Approved: 

David A. Pine, 

David A. Pine, 

United States Attorney. 

Howard Boyd, 

Howard Boyd, 

Assistant United States Attorney, 

Attorneys for the United States. 

Cobb, Howard & Hayes, 

By Perry W. Howard, 

Attorneys for defendants. 

[Endorsement on cover:] No. 7454. Lee, Appellant, vs. 
United States of America. United States Court of Appeals 
for the District of Columbia. Filed June 28, 1939. Joseph 
W. Stewart, Clerk. 


U. S. GOVERNMENT PRINTING Off ICE t 1*40 








In the United States Court of Appeals for the 
District of Columbia 


January Term, 1940 


Charles Sumner Lee, Jr., -appellant . - 

, ' v ' -■ • : : ’ v ’ *>. 

. United States of America, appellee . Z. 


APPEAL-FROM TEE DISTRICT COURT OF TEE UNITED STATES 
FOR TEE DISTRICT OF COLUMBIA l. 


BRIEF POE APPELLEE 


■. -i 


~ RAVED A. PINE, ' V' 
United States Attorney, 
WILLIAM S. TARVER, 

Assistant United States Attorney, 

‘ Attorneys lor Appellee. 






INDEX 


Page 

Statement of the case_ 1 

The facts_ 1 

Statutes_ 4 

Principal questions presented.. 5 

Summary of the argument. 6 

Argument: 

I. An unintentional homicide committed in the perpetration of a 
statutory felony, namely, the transportation of contraband 

liquor, constitutes second degree murder. 6 

II. The court’s instruction to the jury with reference to a felony 
murder is consonant with the opinions of this court and other 
well-reasoned authorities_ 10 

III. The operation of an automobile at a speed of 70 or 80 miles 

an hour through a heavily traveled thoroughfare at dusk 
constitutes second degree murder, */.. ■<**** < * ‘ 17 

IV. The facts in this case permitted the Jury to find Lee guilty of 

murder and Dorcy guilty of manslaughter. 23 

CASES CITED 

Burge v. U. S., 26 App., D. C. 524.... 6 

Cockrell v. Slate, 135 Tex. Crim. Rep. 218, 117 S. W. 2d 1105 (1938)... 20 

Evans v. U. S., 28 App., D. C. 269.. 8 

Hamilton v. U. S., 26 App., D. C. 382___ 6 

Hill v. U. S., 20 App., D. C. 395.. 6 

Hogan v. State, 36 Wis. 226, 245___ 21 

Jordan v. U. S., S7 Fed. (2d) 64, 66 App., D. C. 309, certiorari denied, 

303 U. S. 654, 58 S. Ct. 762, 82 Law Ed. 7, 11 

Kinsey v. Stale, 49 Ariz. 201, 65 Pac. (2d) 1141... 9 

Lilt v. State, 1 Cold; 66. 22 

Marcus v. U. S., 86 Fed. (2d) 854, 66 App., D. C. 298, 304.. 6, 7, 8, 11, 22 

Maxon v. State, 177 Wis. 379, 187 N. W. 753 (1922). IS 

Montgomery v. State, 178 Wis. 461, 190 N. W. 105___ 21 

Patten v. U. S., 42 App., D. C. 239, 241. 8 

People v. Harris, 214 Mich. 145, 182 N. W. 673 16 ALR 912_ 13 

People v. Enoch, 13 Wend. (N. Y.) 159, 174. 10 

People v. Olsen et al., 80 Cal. 122; 22 Pac. 125. 10 

Shorter v. State, 147 Tenn. 355, 247 S. W. 985. 18 

State v. Hayes, 262 S. W. Loc. Cit. 1037_ 16 

State v. Leeper, 70 la. 748; 30 N. W. 501_ 10 

State v. McNab, 61 S. Dak. 100, 246 N. W. 291... 13 

State v. Robinett, 312 Mo. 635; 279 N. W. 696 (1926)_ 14 

State v. Rowley, 216 la. 140; 248 N. W. 340. 10 

State v. Smith, 32 Me. 47, 33 Me. 49. 10 

State v. Troll, 190 N. C. 674, 130 S. E. 627, 42 ALR 1141. 19 


1*07060—40-1 (I) 





































II 


STATUTES 

Pas« 

Tarvers v. Slate, 90 Term. 4S5, 490; 10 S. W. 1041_ 22 

Sec. 79S, SCO, and SOI, D. C. Code, 1901; Sec. 21, 23, and 24, Ti. 0, 

D. C. Code, 1929. 4, 5, 7 

Sec. 90S, D. C. Code, 1901; Sec. 5, Ti. 0, D. C. Code, 1929. 24 

Sec. 934, D. C. Code, 1901; Sec. 401, Ti. 6, D. C. Code, 1929. S 

Sec. 541, Ti. IS, U. S. C., Act Mar. 4, 1909, c. 321, Sec. 335, 35 Stat. 

1152; Act Dec. 10, 1930, c. 15, 46 Stat. 1029. 5, S 

Sec. 1152a, Ti. 20, U. S. C., Act Jan. 11, 1934, c. 1, Ti. 2, Sec. 201; 

48 Stat. 310. 5, S 

Sec. 1152g, Ti. 26, U. S. C., Act Jan. 11, 1934, c. 1, Ti. 2, Sec. 207; 4S 
Stat. 317. 5, 8 

OTHER CITATION'S 

Clark and Marshall on Crimes, 3d Ed., p. 29S. S 

Cooley’s Blackstonc, 4th Ed., Vol. II, 1366___ 8 

Huddy’s “Automobiles” (7th Ed. 933, par. 917). 20 

Miller on Criminal Law, page 26S___S, 17, IS 

Warren on Homicide, Vol. I, p. 320___ S 

Wharton on Evidence, 3rd Ed., p. 147, 174_____ 16 

Wharton on Homicide, 3rd Ed., p. 1S4_ 13 
















In the United States Court of Appeals for the 
District of Columbia 

January Term, 1940 
No. 7454 

Charles Sumner Lee, Jr., appellant 

v. 

The United States, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

Charles Sumner Lee. Jr., the appellant herein, and one Worster 
Penn Dorey, were indicted for second-degree murder. The 
indictment was predicated on two theories, namely (1) that 
the homicide resulted from the wdlful doing of a wrongful act, 
the natural and probable consequences of which might rea¬ 
sonably be death or great bodily harm, and (2) that the homi¬ 
cide was committed in the perpetration of an offense punish¬ 
able by imprisonment in the penitentiary. Appellant was 
convicted of second-degree murder, and has appealed. His 
codefendant, Dorey, was convicted of manslaughter, and has 
not appealed. 

THE FACTS 

Deeming the statement of facts by appellant to be inade¬ 
quate, the following summary is submitted: 

Francis J. Sweeney, an investigator of the Alcohol Tax Unit, 

Bureau of Internal Revenue, received information that a Ford 

(l) 
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coach bearing a certain license number would be driven by two 
colored men along Nichols Avenue Southeast at about dark, 
on September 2, 1938, and that the car would contain a load 
of contraband whiskey. Pursuant to this information, he, 
with John T. Fisher, also an investigator of this Unit, waited 
in their parked. Government-owned automobile, on the east 
side of Nichols Avenue, facing north, for the suspected car 
(Rec. 16. 17, 18). The Government-owned car bore no marks 
which would distinguish it from a privately owned car, and 
the investigators were in civilian clothes (Rec. 18). 

About 7:25 P. M. an automobile, fitting the description, 
passed the investigators and proceeded north on Nichols Ave¬ 
nue. This car was riding “low” and appeared to be heavily 
loaded. It was proceeding at a speed not in excess of 22 miles 
an hour. The investigators thereupon followed the suspected 
car for about a half mile, both cars traveling at not more than 
25 miles per hour (Rec. 17,18). 

Shortly before the automobiles reached a point opposite 
the grounds of St. Elizabeths Hospital, the passenger (later 
identified as Dorey) in the suspected car turned and faced the 
Government car, which was in full view, and spoke to the 
driver (later identified as appellant Lee) of the suspected car. 
Immediately thereafter the suspected car quickly accelerated 
to approximately 40 miles per hour, and the Government in¬ 
vestigators, in attempting to stop the suspected car, imme¬ 
diately opened the electric siren with which their car was 
equipped and soon thereafter pulled abreast of the suspected 
car. At that point investigator Fisher yelled to Lee and Dorey 
that he was an investigator of the Alcohol Tax Unit, and com¬ 
manded them to stop. Instead, they quickly accelerated to a 
higher speed and turned sharply toward the left side of Nichols 
Avenue, forcing the Government car toward the line of the 
south-bound traffic. In order to prevent a collision with 
south-bound traffic, the Government car was required to come 
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almost to a stop, and in the meantime the car of Lee and 
Dorey sped on, leaving the Government car many feet behind. 
The Government car, however, took up the pursuit and con¬ 
tinued sounding the siren. The Government car was being 
driven at a rate of 50 miles an hour, but was being quickly out¬ 
distanced by the car of Lee and Dorey, which was then going 
at a speed varying from 70 to 80 miles an hour (Rec. 17, 18, 
19, 20, 21). 

As the Government car reached the top of Nichols Avenue 
hill and started on the down grade, the car of Lee and Dorey 
was seen approximately 170 yards ahead, approaching the in¬ 
tersection of Sheridan Road. At 'that intersection an Auburn 
sedan was standing, at right angles to Nichols Avenue, where 
it had been halted by north-bound traffic while making a left 
turn from Nichols Avenue into Sheridan Road. The car of 
Lee and Dorey thereupon collided with the Auburn sedan, 
which immediately burst into flames. The impact was so 
great that, in the words of one witness, several persons were 
thrown out of the doors and through the roof of the Auburn 
“like pebbles being tossed into the air.” The occupants of 
the car were four children and one youth, in addition to the 
driver. Among them was Muriel J. Lanham, age two, who 
died as a result of the injuries received in the collision, and 
for whose death the defendants were indicted, tried, and con¬ 
victed (Rec. 16, 17, 18, 19, 20, 21, 22). 

The car of Lee and Dorey contained 75 gallons of whisky 
in 15 cans, to which there were not affixed appropriate stamps 
denoting the quantity of distilled spirits contained therein 
and evidencing the payment of Internal Revenue taxes imposed 
thereon (Rec. 18, 21, 22). 

The collision occurred at dusk. Some automobiles had 
lights on and some did not. Nichols Avenue was heavily bur¬ 
dened with traffic, it being necessary for the driver of the Au¬ 
burn to bring his car to a stop to permit the passage of a line 
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of automobiles driving northwardly on Nichols Avenue (Rec. 
18, 20, 21). 

The foregoing statement is undisputed except in the follow¬ 
ing respects. Notwithstanding six witnesses testified that the 
car of Lee and Dorey was being driven at a speed varying from 
70 to SO miles an hour at the time of the collision (Rec. 17. IS, 
19, 20, 21), defendant Lee testified that the speed was 45 miles 
per hour, but Dorey said their car was “roaring” (Rec. 23, 24). 
Another dispute is in relation to maintaining a lookout, the 
defendants testifying that Dorey did not apprise Lee of the 
fact that they were being followed (Rec. 23, 24). Further, the 
defendants testified that when the pursued car was within 
thirty or forty feet of the Auburn car, Lee applied the brakes 
and attempted to stop (Rec. 23). This is corroborated by the 
driver of the Auburn, who testified that when the pursued car 
was about 30 feet away from him “it screeched, skidded, and 
vibrated, and plunged from the ground as though the brakes 
were being applied” (Rec. 21). However. Police Officer Stover 
testified that he had examined the street for skid marks, that 
for a space of ten feet surrounding the Auburn the street was 
wet with water and chemicals thrown by the firemen, and no 
skid marks could be perceived within that area, and that out¬ 
side that area he examined the street but could find no skid 
marks (Rec. 20). 

STATUTES 

The statutes involved are: 

Sec. 798, D. C. Code 1901, Sec. 21, Ti. 6, D. C. Code 
1929: “Murder in first degree. —Whoever, being of 
sound memory and discretion, purposely, and either of 
deliberate and premeditated malice or by means of 
poison, or in perpetrating or in attempting to perpe¬ 
trate any offense punishable by imprisonment in the 
penitentiary, kills another, is guilty of murder in the 
first degree.” 
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Sec. SOO, D. C. Code 1901, Sec. 23, Ti. 6, D. C. Code 
1929: “Murder in second degree. —Whoever with 
malice aforethought, except as provided in the last two 
sections, kills another is guilty of murder in the second 
degree.” 

Sec. 1152a. Ti. 26. U. S. C.: “No person shall (except 
as provided in section 1152b) transport, possess, buy, 
sell, or transfer any distilled spirits, unless the imme¬ 
diate container thereof has affixed thereto a stamp de¬ 
noting the quantity of distilled spirits contained 
therein and evidencing payment of all internal-revenue 
taxes imposed on such spirits * * *” (Act Jan. 11, 

1934, ch. 1, Ti. 2, Sec. 201; 48 Stat. 316). 

Sec. 1152g, Ti. 26, IT. S. C.: “Any person who vio¬ 
lates any provision of sections 1152a to 1152g * * * 
shall on conviction be punished by a fine not exceeding 
81,000. or by imprisonment at hard labor not exceed¬ 
ing five years, or by both * * *” (Act Jan. 11, 
1934, ch. 1, Ti. 2, Sec. 207; 4S Stat. 317). 

Sec. 541, Ti. 18, U. S. C.: “All offenses which may be 
punished by death or imprisonment for a term exceed¬ 
ing one year shall be deemed felonies. All other 
offenses shall be deemed misdemeanors: Provided, That 
all offenses the penalty for which does not exceed con¬ 
finement in a common jail, without hard labor for a 
period of six months, or a fine of not more than $500, 
or both, shall be deemed to be petty offenses; and all 
such petty offenses may be prosecuted upon informa¬ 
tion or complaint” (Act Mar. 4, 1909, c. 321, Sec. 335, 
35 Stat. 1152; Act Dec. 16, 1930, c. 15. 46 Stat. 1029). 

PRINCIPAL QUESTIONS PRESENTED 

The principal questions presented by this appeal are: (1) 
Whether an unintentional homicide committed in the perpe¬ 
tration of a statutory felony, namely the transportation of 
contraband liquor, constitutes second-degree murder; and (2) 
whether an unintentional homicide resulting from the opera¬ 
tion of an automobile at a speed varying between 70 and 80 
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miles an hour through a heavily traveled thoroughfare at dusk 
constitutes second-degree murder. The first question was 
raised by objection to the introduction of evidence that the 
defendants were transporting contraband liquor. The second 
question was not clearly raised by objection or assignment of 
error, but is raised in the brief. 

SUMMARY OF THE ARGUMENT 

I. An unintentional homicide committed in the perpetra¬ 
tion of a statutory felony, namely, the transportation of 
contraband liquor, constitutes second degree murder. 

II. The Court’s instruction to the jury with reference to a 
felony murder is consonant with the opinions of this Court 
and other well-reasoned authorities. 

III. The operation of an automobile at a speed of 70 or SO 
miles an hour through a heavily traveled thoroughfare at dusk 
constitutes second degree murder, -*j. 

IV. The facts in this case permitted the jury to find Lee 
guilty of murder and Dorey guilty of manslaughter. 

ARGUMENT 

I 

An unintentional homicide committed in the perpetration of 

a statutory felony, namely, the transportation of contra¬ 
band liquor, constitutes second degree murder 

Since 190S, when the question was first presented, this 
Court has consistently and repeatedly held that the crime of 
murder, in the District of Columbia, is the common law crime 
of murder. 1 The last case in which this proposition was re¬ 
iterated is Marcus v. U. S., S6 Fed. (2d) S54, 66 App.. D. C. 
29S. 304. wherein the Court said: 

1 Hill v. V. iS., 20 App.. D. C. 30."»; Hamilton v. U. S.. 26 App., D. C. 382: 
Burge v. U. S., 20 App.. D. C. ."24: Harems v. U. 8., 80 Fed. (2d) S.">4. GO App., 
D. C 208 
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The common law of England regarding murder was 
adopted at an early date as the law of Maryland, and 
afterwards was adopted as the law of the present Dis¬ 
trict of Columbia. * * * Accordingly, under the 

common law of this District, an unlawful homicide 
with malice expressed or implied was murder, whether 
with or without premeditation, deliberation, or an ex¬ 
press purpose to kill. 

However, the punishment for murder in the District of 
Columbia has, by statute, been modified by imposing the 
death penalty for certain categories of murder, and life im¬ 
prisonment or not less than twenty years for the remaining 
categories of murder.-’ 

The statutory method of amending the common law in re¬ 
spect of punishment has been by denominating these cate¬ 
gories first and second degree murder, respectively. In re¬ 
spect of a homicide in the perpetration or attempted perpetra¬ 
tion of an offense punishable by imprisonment in the peni¬ 
tentiary, the statute, as construed by this Court, prescribes 
the death penalty when such homicide was committed pur¬ 
posely? Therefore, a nonpurposeful homicide in the perpe¬ 
tration of an offense punishable by imprisonment in the peni¬ 
tentiary does not come within the category of murder punish¬ 
able by death, or first degree murder, and as such a crime was 
murder at common law, it falls within the residuum of murder 
punishable by life or not less than twenty years, or second- 
degree murder. 

At common law any homicide committed in the perpetration 
of a felony was murder, whether purposeful or not. This was 
the law because the requisite element of malice was implied 

* Sees. 798, 800, and 801, D. C. Code. 1903 ; Sees. 21, 23, and 24, Ti. 6, 
D. C. ('ode, 1929; Marcus v. U. S., supra. 

3 See. 79S, D. C. Code 1901, supra. 

Marcus v. U. S., supra; Jordan v. U. S., 87 Fell. (2), 64, 66 App., D. C. 
309, certiorari denied, 303 U. S. 654, 38 S. Ct. 762, 82 Law Ed. 
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in every case of a homicide committed in the perpetration of 
a felony. 4 

The question therefore arises as to whether the statutory 
offense concerned in the instant case is such a crime as comes 
within the purview of the above-stated rule. It is indisputable 
that the defendant was transporting contraband liquor. By 
his own testimony this fact is admitted (Rec. 22, 23). It will 
be noted that such an act is contrary to law and punishable 
by imprisonment at hard labor, not to exceed five years.' 
Imprisonment for more than one year is required to be in the 
penitentiaryAll offenses punishable by imprisonment for 
a term exceeding one year are designated by statute as fel¬ 
onies. 7 Therefore the offense involved in the instant case is a 
felony. 

Since murder in the District of Columbia is common-law 
murder, and since at common law a homicide in the commis¬ 
sion of a felony was murder because the commission of the 
felony supplied malice, it is evident that, in the first degree 
murder statute. Congress eliminated all question of whether 
the felony requirement of such rule comprehended a statutory 
felony, by defining the required felony to be “any offense pun¬ 
ishable by imprisonment in the penitentiary.” Thus Congress 
crystallized the common law felony concept to include stat¬ 
utory felonies, so far as murder is concerned. 

Since the words “any offense punishable by imprisonment 
in the penitentiary,” which by statute are interchangeable with 
felony, were used to indicate what would constitute implied 
malice, we submit that Congress intended an identical criterion 
in determining what felonies should supply the element of 

* Evanx v. V. X.. 28 App. I). C. 209; Marcus v. U. X.. xupra; Fatten v. 
V X.. 42 App. I>. C. 239. 241: Miller on Criminal Laic, i>nge 2(18: Warren 
on Homicide. Vol. I. p. 320; Clark and Marxhall on Crimes , 3d Ed., p. 298; 
Cooled'x Jtlaekstone. 4th Ed.. Vol. II. p. 1360. 

6 Secs. 1132a and 1132k. Ti. 20. U. S. C., xupra. 

" See. 934. I). C. Code. 1901. Sec. 401. Ti. C. D. C. Code. 1929. 

* Sec. 541. Ti. 18. U. S. C., xupra. 
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malice in felony murder generally,, whether it be first or second 
degree. 

Should it be argued that any offense punishable by imprison¬ 
ment in the penitentiary will supply the element of malice in 
first degree murder alone, but that only a common law felony 
will supply such element in second degree murder, the absurd 
result would follow that a broad, inclusive rule would be ap¬ 
plied where a defendant’s life is at stake, while a narrow, ex¬ 
clusive rule would apply where a defendant’s liberty is con¬ 
cerned. 

The application of the felony murder rule to statutory fel¬ 
onies. as well as felonies at common law, is supported by the 
weight of American authority, even in the absence of the 
statutory criterion above discussed. 

In Kinsey v. State , 49 Ariz. 201, 65 Pac. (2d) 1141, decided 
in 1937. the defendant was convicted of murder in the second 
degree and appealed. The state statutes divided murder into 
two degrees and provided that all murder wilfully perpetrated 
or committed in the perpetration or arson, rape, robbery, bur¬ 
glary, or mayhem was murder in the first degree, and all other 
kinds of murder were of the second degree. The statutes of 
the state further provided that abortion should be punishable 
by imprisonment in the penitentiary for not less than two 
years. The theory of the state was that the defendent un¬ 
intentionally committed homicide while engaged in the com¬ 
mission of a felony, namely, abortion, and therefore was guilty 
of second degree murder. Sustaining this view, the Court 
said: 

It is obvious that if defendant did commit an unneces¬ 
sary abortion upon the person of deceased, which re¬ 
sulted in the death of the latter, she was guilty of 
homicide, which clearly could not have been justifiable 
oi- excusable. Neither could it have been manslaughter 
within the definition set forth above. It must, there¬ 
fore, have been either murder of the second degree or 
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murder of the first degree. Obviously it was not mur¬ 
der of the first degree, so that the only category in 
which it could fall is murder of the second degree, and 
that is exactly what the courts in states with statutes 
similar to ours hold, to wit, that a homicide in the 
perpetration of a felony, which is riot of the class mak¬ 
ing the homicide murder of the first degree, is murder 
of the second degree. [Citations, italics supplied.] 

Thus an unintentional homicide resulting from the com¬ 
mission of a statutory felony was declared to be second degree 
murder, notwithstanding the fact that abortion was only a 
misdemeanor at common law when the miscarriage was pro¬ 
cured after the child had quickened, and no crime at all when 
procured before the child had quickened. 

In People v. Enoch, 13 Wend. (N. Y.) 159, 174, after ad¬ 
verting to the common-law rule that every felony supplied the 
element of malice aforethought, the court said: 

This principle is still retained in the law of homicide; 
and it necessarily follows from the principle itself that 
as often as the legislature creates new felonies, or raises 
offenses which were only misdemeanors at common law 
to the grade of felony, a new class of murders is created 
by the application of this principle to the case of killing 
of a human being by a person who is engaged in the 
perpetration of a newly created felony. 

To the same effect are: 

State v. Smith, 32 Me. 47, 33 Me. 49. 

State v. Leeper, 70 la. 748; 30 N. W. 501. 

State v. Rowley, 216 la. 140; 248 N. W. 340. 

People v. Olsen et al, 80 Cal. 122; 22 Pac. 125. 

II 

The Court’s instruction to the jury with reference to a felony 
murder is consonant with the opinions of this Court and 
other well-reasoned authorities 

The sole portion of the Court’s charge objected to at the 
trial by counsel for appellant was as follows: 
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It is also the law in this jurisdiction that murder in the j 
second degree may be committed where a killing occurs 
during the wilful commission of a crime punishable by 
imprisonment in the penitentiary. In this type of case, 
malice aforethought is required to exist, but the law 
has determined that when a party does an act which is 
punishable by imprisonment in the penitentiary, he has j 
a malicious state of mind, and that if a killing results, 
even though unintentionally, the crime is second-degree 
murder. The Government contends in this case that 
these two defendants were wilfully and voluntarily en¬ 
gaged in the crime of an illegal transportation of liquor 
on which Government taxes had not been paid; and 
that while engaged in committing this crime, which the 
Court instructs you is punishable by imprisonment in j 
the penitentiary, these two defendants committed acts ; 
which resulted in the death of Muriel J. Lanham. If | 
you should find from the testimony in this case that 
both of these defendants wilfully engaged in the crime 
punishable by imprisonment in the penitentiary and 
while engaged in such crime, they caused the death of 
the child, Muriel J. Lanham, it would be your duty to 
render a verdict of guilty against them, whether the 
killing of the child was intentional or not. 

This charge correctly states the law as held by this Court. 

In Jordan v. U. S., 87 Fed. (2d) 64, 66 App. D. C. 309, cer¬ 
tiorari denied. 303 U. S. 654, 58 S. Ct. 762, the Court said: 

The District Judge correctly instructed the jury in this 
respect [felony murder growing out of a robbery]. He 
said that if the killing was done by appellant while 
perpetrating the crime of robbery, it was murder in the 
first degree, if the killing was done purposely. [Italics 
supplied.] 

To the same effect is Marcus v. U. S., supra , where the Court i 

approved the following instruction of the trial judge: 

Murder in the first degree is the intentional killing of 
another while attempting to perpetrate an offense pun- ! 
ishable by imprisonment in the penitentiary. * * * 
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In order to make the offense murder in the first degree, 
there must be an actual purpose, or intent to kill. If 
you conclude, from all the evidence, that Cummings did 
not have that purpose, or that the pistol went off acci¬ 
dentally. then he would not be guilty of murder in the 
first degree, but would be guilty of murder in the second 
degree. [Italics supplied.] 

The trial judge’s language in the instant case does not differ 
in any material respect from the language used in the two 
cases above cited. 

It is said, on behalf of the appellant, that the trial court 
failed to instruct the jury that their verdict should be one of 
guilty of murder in the second degree only if they found a 
causal connection between the felony and the homicide. In 
answer, the attention of the Court is called to the use of the 
word “while” in both the Jordan case and the Marcus case, 
supra. This would indicate that a causal connection between 
the felony and the homicide is unnecessary, and that it is only 
required that the act which results in the homicide be done 
while, or during the time, the felony is being perpetrated. 

Be this as it may, it is evident in the instant case, as in the 
Marcus and Jordan cases, that the act which resulted in the 
death was incident to, and an integral part of, the commission 
of the felony, and not collateral thereto. The means used 
to commit the felony, i. e., transportation of contraband liquor, 
was an automobile. The same instrumentality caused the 
death of Muriel J. Lanham at a time when it also was being 
used to transport the liquor. 

Appellant urges that he is not guilty of second degree mur¬ 
der, because it was his reckless operation of an automobile 
which was the proximate cause of the homicide. The answer 
to this contention is that the automobile was operated reck¬ 
lessly only because it also was being used at that time to trans¬ 
port contraband liquor. From the facts of the case there can 
be no doubt that a causal connection existed between the il- 
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legal transportation of the contraband liquor and the reckless 
operation of the automobile, and it should be borne in mind 
that, while the automobile was being driven recklessly, the 
crime of illegal transportation was continuing and the appel¬ 
lant was endeavoring to escape arrest for the commission of 
such an offense. 

The authorities cited by the appellant are principally to the 
effect that there must be a causal connection between the 
commission of the unlawful act and the death. The case of 
State v. McNab, 61 S. Dak. 100. 246 N. W. 291, and perhaps 
the case of People v. Harris, 214 Mich. 145, 182 N. W. 673 
16 A. L. R. 912, also cited by appellant, appear to hold 
that the inducing cause of the death was the reckless operation 
of the automobile, rather than the transportation of the liquor. 
Our position is that this is not a correct statement of the law, 
assuming, arguendo, that there must be a causal connection; 
the correct statement of the law appears in Wharton on Homi¬ 
cide, 3d Ed., at page 184, wherein the rule is stated to be as 
follows: 

To render a killing without malice, murder in the 
first degree under statutes making it murder in the first 
degree to kill in the perpetration of a felony, or of 
specified felonies, it must have been done in pursuance 
of the unlawful act, and not collateral to it. The kill¬ 
ing must have had an intimate relation and close con¬ 
nection with the felony, and not be separate, distinct, 
and independent from it; and when the act constituting 
the felony is in itself dangerous to life, the killing must 
be naturally consequent to the felony. The death 
must have occurred as a result or outcome of the at¬ 
tempt to commit the felony. * * * There must 
have been such a legal relationship between the two 
that it could be said that the killing occurred by reasori 
of, or as a part of, the felony, or that it occurred before 
the felony was at an end, and was concurrent with it, 
or at least a part of it in an actual and material sense. 
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And where a person sets fire to a stack of straw and 
another is burned to death thereby, he is not guilty of 
the murder unless the person was there when he set 
fire to the stack; if he came afterwards, so that his own 
act intervened between the death and the act of the 
accused, it is not murder. [Italics supplied.] 

In this connection, attention is invited to a case on all fours 
with the instant case, namely. State v. Robinett, 312 Mo. 
635; 279 N. W. 696 (1926). The defendant in that case was 
convicted of murder in the second degree. He had been en¬ 
gaged, with others, in the illegal manufacture of whiskey, a 
felony by state statute. The statute did not make it an 
offense to transport mash, but only the transportation of the 
liquor itself was condemned. While engaged in this illegal 
enterprise, his whereabouts became known, and defendant and 
his accomplices decided to move the mash to a hiding place. 
To carry out this operation, the mash was put on a wagon 
and they proceeded to drive to a hiding place. During the 
course of this drive, two of the bootleggers dismounted and 
were instructed to prevent anyone from following. In carry¬ 
ing out this instruction, these defendants, without intending 
to hit anybody, fired their guns in the air for the purpose of 
frightening all who might come within hearing distance. Ac¬ 
cidentally. however, a man was struck and killed. Speaking 
of the theory of the case, it was said: 

The case was submitted to the jury on the theory of 
a conspiracy to engage in the commission of a felony, 
and that in the progress of that crime [the deceased] 
was incidentally killed, and. though that was not the 
object of the conspiracy, the homicide was murder. 

In sustaining this theory, the Court said: 

The evidence tended to show that the defendant and 
Marion Gregory were working together for a common 
purpose. It is important, therefore, to determine 
whether they engaged in the commission of a felony. 
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An incidental homicide by one, who, at the time, is en¬ 
gaged in the commission, or attempted commission, of 
some other felony is murder [citing Corpus Juris and 
Wharton on Homicide] * * * The circumstances 
were entirely sufficient to authorize an inference that 
the defendant was engaged in the manufacture of moon¬ 
shine, as defined in Section 20. 

But a further question arises: Was the defendant 
engaged in the manufacture of the liquor while he was 
moving the mash at the time (the deceased) was killed? 

The common law rule is that, after the commission 
of a felony, if the criminal, in attempting to make away 
with his plunder, incidentally commits a homicide, he is 
guilty of murder [citing Wharton on Homicide ]. 

In the illegal manufacture of intoxicating liquor, con¬ 
cealment of the operation is an important and neces¬ 
sary element in the successful conduct of the business. 
It could not be manufactured openly. In this case it 
was necessary to move the material from where it was 
likely to be seized to another point where it could be 
run off * * * so we conclude that, at the time the 
defendant was moving the mash, he was engaged in the 
furtherance of the process of the manufacture of intoxi¬ 
cating liquor. Therefore, the homicide was committed 
while the defendant and his son and nephew, both of 
whom were under his direction and control, were en¬ 
gaged in the commission of a felony, and a case was 
made out on that point. The instructions properly 
submitted that issue to the jury. 

* * * * « 

* * * The evidence tends to prove that he and 
his son were engaged in the commission of a felony. 
Under Section 3230 R. S. 1919, every homicide com¬ 
mitted in the perpetration, or attempted perpetration, 
of arson, rape, robbery, and other named felonies, shall 
be deemed murder in the first degree. The felony 
which the defendants were charged with committing 
was not one of those enumerated in Section 3230, and, 
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therefore, the homicide could not he murder in the first 
degree under that Section, but Section 3231, R. S. 1919, 
says: “All other kinds of murder at common law, not 
herein declared to he manslaughter or justifiable or ex¬ 
cusable homicide, shall be deemed murder in the second 
degree.” 

So, if this homicide, under the circumstances of the 
case, is murder at common law, and not murder in the 
first degree, it must be murder in the second degree, and 
not manslaughter. 

At common law, homicide also meant murder or man¬ 
slaughter ( Wharton on Evidence, 3rd Ed., p. 147): 
“Where a person was killed by someone who was per¬ 
petrating, or attempting to perpetrate, a felony, the 
criminal act was murder’ (Id. 174). The author, on 
the page last cited, further says: “In such case the turpi¬ 
tude of the criminal act supplies the place of deliberate 
and premeditated malice and is its legal equivalent.” 

This is the rule of this State, and it frequently has 
been so held that such a homicide is murder, although 
casual and unintentional [quoting from Wharton and 
Corpus Juris]. 

The rule was stated by this Court in the case of State 
v. Hayes, 262 S. W. Loc. Cit. 1037, and in cases there 
cited, and applies to accessories, as well as to principles 
in the commission of an unlawful act. Where two or 
more persons agree together to commit some felony not 
mentioned in Section 3230, enter upon its commission, 
and, for the purpose of carrying it out, kill some person, 
although such homicide was not in contemplation when 
they decided to commit the crime, it is murder in the 
second degree, if the killing was not intentional, but 
incidental. 

From the authorities quoted, we get these distinc¬ 
tions: Where parties are engaged in the commission of 
one of the fetonies enumerated in Section 3230, if a 
homicide accompanies and is incidental to the enter¬ 
prise, whether intended or not, it is murder in the first 
degree; if the intention is to commit some felony other 
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than one of those enumerated in that Section, such 
homicide, although unintentional, is murder in the sec¬ 
ond degree under Section 3231, and, if the unlawful act, 
which they are in the act of perpetrating, is a misde¬ 
meanor, and the homicide is incidental and not inten¬ 
tional, the offense would be manslaughter. 

Even if the evidence of Charles Robinett, regarding 
his intention for shooting should be believed by the 
jury, they could not find him guilty of less than murder 
in the second degree, for his shooting was an incidental 
consequence of the attempted accomplishment of the 
original felony (citing cases ) and the defendant, acces¬ 
sory, is equally guilty of the same offense. * * * 
[Italics supplied.] 

Ill 

The operation of an automobile at a speed of 70 or 80 miles an 
hour through a heavily traveled thoroughfare at dusk con¬ 
stitutes second-degree murder. • 

Generally stated, this proposition is predicated on the well- 
recognized principle of common law that a person who wil¬ 
fully commits a wrongful act, the probable and natural 
consequences of which are to cause death or serious bodily 
injury, is guilty of murder if death ensues, the malice, which is 
the touchstone of murder, being presumed. 

More specifically, the Government’s position is that the facts 
in this case disclose the commission of an act identical with 
the textbook examples of such second degree murder, namely, 
the wilful throwing of a timber from the roof of a house to a 
crowded street, or the wilful shooting of a pistol into a crowd, 
or the wilful riding of an unruly and vicious horse into a 
throng of people.* In connection with these examples the 
courts have held that the act showed an abandoned, wicked, 
and depraved spirit, a mind bent on mischief, and a heart re- 


* Miller on Criminal Lair, page 268. 
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gardless of social duty, although no particular person may be 
intended to be injured. 

The appellant could not have escaped knowing the crowded 
condition of the thoroughfare at this dangerous hour of the 
day, and when he drove his automobile at SO miles an hour 
on such a thoroughfare, he was presumed to know that the 
natural and probable consequences of his act were the death 
or serious injury of anyone who was in his path. This propo¬ 
sition is clearly stated in Miller on Criminal Law at page 268, 
as follows: 

When it is said that malice is present when an act is 
done with knowledge that it will probably cause death 
or serious bodily harm, it is not meant that there must 
be actual knowledge, it is sufficient if a reasonable man 
under the circumstances would have known that such 
would be the natural and probable result of the act. 

That the above-mentioned theory is not stretching the ap¬ 
plication of this rule is demonstrated by the following cases: 

In Maxon v. State , 177 Wis. 379, 187 N. W. 753 (1922), 
the defendant was driving while drunk, at 25 miles an hour, 
on the wrong side of the street, in a snowstorm, and hit and 
killed a man. The court, in affirming a judgment holding that 
these circumstances were such as to impute implied malice, 
said: 

* * * the generally accepted doctrine is and was 
that an unintentional killing of a human being 
through the reckless and wanton doing of an act which, 
from its nature, was capable of doing great bodily 
harm to a human being, might be deemed sufficient to 
sustain a finding of the implied malice as made such 
killing a common-law murder, within the meaning of 
the phrase as used in our statute above-quoted. 

In Shorter v. State , 147 Tenn. 355, 247 S. W. 985, which 
involved a charge of assault with intent to commit murder in 
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the second degree, growing out of the reckless driving of an 
automobile, the court held: 

Thus, if one in charge of a car so operated it where he 
saw people on the street and in danger, and if he so 
operated his car where he knew it to be probable that 
people were in the way, we think malice would be im¬ 
plied, and he could be charged with murder if another 
was run down and killed by the automobile under such 
conditions. 

In State v. Trott, 190 N. C. 674,130 S. E. 627,42 A. L. R. 1141, 
the court held that it was second degree murder where a car 
driven by a man, intoxicated but not irresponsible, struck an¬ 
other car and killed an occupant, while proceeding down the 
main street after dark at a rate of 50 to 60 miles an hour. 
Stating the law applicable to the case, the court said: 

Murder in the second degree, or murder at common law, 
is the unlawful killing of a human being with malice 
aforethought. Malice does not necessarily mean an 
actual intent to take human life. It may be inferential 
or implied, instead of positive, as when an act which 
imports danger to another is done so recklessly or 
wantonly as to manifest depravity of mind and disre¬ 
gard of human life. This principle was clearly stated 
in the charge (of the court below ); but in reference to 
its application, the defendant’s chief contention is this: 
There is not only an absence of actual malice, but no 
such evidence of recklessness, wantonness, or depravity 
as is necessary to supply the intent or to raise an in¬ 
ference of malice. 

It is true that the use of a deadly weapon, as a gun, 
pistol, or dagger, is prima facie evidence of malice, and 
the fact of its intentional use imposes upon the accused 
the burden of showing circumstances in mitigation or 
excuse. (Citing cases.) But the principle applicable 
to the case at bar does not involve the exercise of a 
specific intent * * * but the existence of one which 



18 

gardless of social duty, although no particular person may be 
intended to be injured. 

The appellant could not have escaped knowing the crowded 
condition of the thoroughfare at this dangerous hour of the 
day, and when he drove his automobile at 80 miles an hour 
on such a thoroughfare, he was presumed to know that the 
natural and probable consequences of his act were the death 
or serious injury of anyone who was in his path. This propo¬ 
sition is clearly stated in Miller on Criminal Law at page 268, 
as follows: 

When it is said that malice is present when an act is 
done wdth knowledge that it will probably cause death 
or serious bodily harm, it is not meant that there must 
be actual knowledge, it is sufficient if a reasonable man 
under the circumstances would have known that such 
would be the natural and probable result of the act. 

That the above-mentioned theory is not stretching the ap¬ 
plication of this rule is demonstrated by the following cases: 

In Maxon v. State, 177 Wis. 379, 187 N. W. 753 (1922), 
the defendant was driving while drunk, at 25 miles an hour, 
on the wrong side of the street, in a snowstorm, and hit and 
killed a man. The court, in affirming a judgment holding that 
these circumstances were such as to impute implied malice, 
said: 

* * * the generally accepted doctrine is and was 
that an unintentional killing of a human being 
through the reckless and wanton doing of an. act w’hich, 
from its nature, was capable of doing great bodily 
harm to a human being, might be deemed sufficient to 
sustain a finding of the implied malice as made such 
killing a common-law murder, within the meaning of 
the phrase as used in our statute above-quoted. 

In Shorter v. State, 147 Tenn. 355, 247 S. W. 985, which 
involved a charge of assault with intent to commit murder in 
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the second degree, growing out of the reckless driving of an 
automobile, the court held: 

Thus, if one in charge of a car so operated it where he 
saw people on the street and in danger, and if he so 
operated his car where he knew it to be probable that 
people were in the way, we think malice would be im¬ 
plied, and he could be charged with murder if another 
was run down and killed by the automobile under such 
conditions. 

In State v. Trott, 190 N. C. 674,130 S. E. 627,42 A. L. R. 1141, 
the court held that it was second degree murder where a car 
driven by a man, intoxicated but not irresponsible, struck an¬ 
other car and killed an occupant, while proceeding down the 
main street after dark at a rate of 50 to 60 miles an hour. 
Stating the law applicable to the case, the court said: 

Murder in the second degree, or murder at common law, 
is the unlawful killing of a human being with malice 
aforethought. Malice does not necessarily mean an 
actual intent to take human life. It may be inferential 
or implied, instead of positive, as when an act which 
imports danger to another is done so recklessly or 
wantonly as to manifest depravity of mind and disre¬ 
gard of human life. This principle was clearly stated 
in the charge (of the court below); but in reference to 
its application, the defendant’s chief contention is this: 
There is not only an absence of actual malice, but no 
such evidence of recklessness, wantonness, or depravity 
as is necessary to supply the intent or to raise an in¬ 
ference of malice. 

It is true that the use of a deadly weapon, as a gun, 
pistol, or dagger, is prima facie evidence of malice, and 
the fact of its intentional use imposes upon the accused 
the burden of showing circumstances in mitigation or 
excuse. (Citing cases.) But the principle applicable 
to the case at bar does not involve the exercise of a 
specific intent * * * but the existence of one which 
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is general and implied; and voluntary drunkenness does 
not affect the presumption of a general criminal intent 
arising from homicide, if the other attendant cir¬ 
cumstances afford neither justification, excuse, nor 
mitigation. 

On this point also the Court quotes from the text, “Automo¬ 
biles” (7th Ed. 933, par. 917), by Huddy, as follows: 

The act of a motorist may fall within the cases of 
murder in such a manner as to evince a depraved mind, 
as where one voluntarily becomes intoxicated while 
driving a car, and then drives on the streets of a city 
at a high rate of speed, heedless of pedestrians or of 
his acts. To make a case of murder against a motorist 
exceeding the speed limit, it should appear that such 
conduct was directly perilous to human life or that human 
life would probably be endangered thereby. Thus, if 
one in charge of a car so operated it where he saw 
people on the street and in danger, and if he so op¬ 
erated his car where he knew it to be probable that 
people were in the way, malice may be implied. 

In the case of Cockrell v. State, 135 Tex. Crim. Rep. 218, 
117 S. W. 2d 1105 (1938), where the defendant was found 
guilty of “murder with implied malice,” the court said: 

Malice is a condition of mind, so the court said, which 
shows a heart regardless of social duty and fatally bent 
on mischief, the existence of which is inferred from 
the acts committed or words spoken, and it seems to 
us that a person who has been proven to have taken 
five bottles of beer in about one hour, just before the 
tragedy, who was admittedly not sober when he began 
driving this car, who drove out of town, past city streets, 
at 60 miles an hour, who swerved completely across 
a 90-foot highway to his left, who crushed out the life 
of two innocent little boys, and then drove on away; 
who came back to find out what his acts had resulted 
in; who then spoke not a word but returned home by a 
circuitous route, releasing the wheel to another on the 
way, “turned the car over to his stepmother and went 
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to bed”—evidences a depraved nature, and such acts 
evidence wantonness and such a disregard for the rights 
of others, such a recklessness of action, that the jury 
had the right therefrom to impute to his acts malice 
and to punish him accordingly. 

In the case of Montgomery v. State, 178 Wis. 461,190 N. W. 
105, where the facts as to recklessness were almost identical 
with the instant case, the court said : 

It would seem to require no argument to show that 
the act committed by the defendant, to wit, the driv¬ 
ing of a large car at high speed, down a much-traveled 
track, by a standing street-car, without any regard for 
the presence of persons who were standing in the street 
about to board the car, was the commission of an act 
imminently dangerous to others. It is claimed, how¬ 
ever, that it does not evince a depraved mind, regard¬ 
less of human life, within the meaning of Sec. 4339, 
Wis. Stats. * * * 

If an act be committed with a premeditated design 
to effect death, it is murder in the first degree, but if it 
is merely imminently dangerous to others, evincing a 
depraved mind regardless of human life and without 
premeditated design., it is murder in the second degree. 
It is the state of mind in which one takes the life of 
another without justification or excuse but without pre¬ 
meditation, by an act imminently dangerous to others, 
regardless of human life, that is designated as depraved. 
The “depravity” referred to is present in murder of the 
first degree as well as in murder of the second degree. 
The statute does not mean that the mind of the slayer 
must be in other respects depraved. Hogan v. State, 
36 Wis. 226, 245. 

It would be difficult to find, in all that has been 
written upon the subject of homicides, as large as the 
amount of material is, a case which more distinctly 
illustrates every essential element of the crime of mur¬ 
der in the second degree than the case involved. Noth¬ 
ing is wanting here to make the offense murder in the 
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first degree, but the element of premeditated design. 
* * * [Italics supplied.] 

Similar principles were laid down in the case of Tarvers v. 
State, 90 Tenn. 485, 496; 16 S. W. 1041. There the two de¬ 
fendants were charged with murder in that they shot the de¬ 
ceased with a shotgun. They contended the shotgun went 
off accidentally. In disposing of this defense, the court quoted 
the charge of the trial judge as follows: 

If you find, therefore, from the proof, that these de¬ 
fendants armed themselves with shotguns and went in 
search of the deceased, in Lake County, Tennessee, and 
when they met him they presented their loaded guns, 
pointed at him, and ready to fire, and the gun was acci¬ 
dentally discharged, the defendants would be guilty of 
murder in the second degree. The doctrine is clear that 
all acts done intentionally and without legal excuse, 
whereby the life of a human being is directly put in 
jeopardy, subjects the wrongdoer to the charge of mur¬ 
der if life flows away unintended. 

Concerning this charge, the Supreme Court of Tennessee said: 

There is no error in this. We understand by it that, 
if the act done was an unlawful act and the doing of 
it was directly perilous to human life and so known to 
the wrongdoer, that then there' is implied such a high 
degree of conscious and wilful recklessness as to amount 
to that malignity of heart which constitutes malice. 
The result may not have been intended, yet the de¬ 
liberate and conscious doing of an act, the probable con¬ 
sequences of which was death, amounts to murder at 
common law. This is the doctrine of Litt v. State, 
1 Cold. 66, and is fully supported by the common-law* 
authorities. 

Appellant questions a portion of the judge’s charge on this 
point, and argues that the definition of malice is incorrectly 
stated, and quotes from the opinion of the court in Marcus 
v. U. S., supra, in support of such argument. We submit that 
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there is nothing inconsistent between the charge and this 
opinion. 

Appellant refers to his testimony that he put on the brakes 
and attempted to avoid the collision when he was thirty feet 
from the Auburn car, in support of his contention that “there 
was no such wanton or reckless disregard of the rights of 
others” as would justify the verdict or submission of the case 
to the jury upon this theory. We find no authority to sustain 
the proposition that a change of heart immediately before the 
act causing the death, when it is too late to stop the physical 
power which has been set in motion, eliminates the implica¬ 
tion of malice. In any event, there was contradiction in the 
testimony as to whether the brakes were applied, and, in addi¬ 
tion, there was evidence of wanton and reckless conduct of 
such a character that required the matter to be submitted to 
the jury. 

IV 

The facts in this case permitted the jury to find Lee guilty of 
murder and Dorey guilty of manslaughter 

As the beginning of the discussion of this point, the atten¬ 
tion of the Court is called to the fact that counsel for the 
appellant and for Dorey specifically stated “that they were 
desirous of having the case submitted to the jury on the theory 
of manslaughter, as to Dorey alone,” which had been outlined 
by the Court (Rec. 26). Objection to such a charge was not 
made by counsel for the defendants at any time during the 
trial, and the first objection thereto was voiced in a motion 
for a new trial (Rec. 30). 

Appellant contends that where two persons are jointly in¬ 
dicted under the circumstances of this case, both would have 
to be guilty either of second degree murder or of manslaughter, 
or found not guilty, and that one could not be guilty of mur¬ 
der and the other guilty of manslaughter. In support of this 
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proposition, appellant refers to the statute making principals 
of aiders and abettors. 0 

There were facts in this case which, if believed by the jury, 
justified the verdict rendered, namely, that Dorey did not 
participate in the transportation of contraband liquor, but 
knowing the liquor was in the car, and believing that the 
Government officers might mistakenly apprehend and charge 
him with this offense, incited Lee to operate the automobile 
in such a manner as to elude arrest. 

Even though the charge to the jury, permitting a verdict of 
second degree murder as to Lee. and manslaughter as to Dorey, 

• «.* r 

were incorrect, which appellee denies, it is difficult to see how 
Lee was harmed'.thereby. The Court charged the jury that 
they might find Lee guilty of second degree murder or man¬ 
slaughter or acquit him. If the Court properly stated the 
law as it related to each of these verdicts concerning Lee, as 
the appellant must assume for the purposes of his argument 
of this point to have been the case, how then can Lee com¬ 
plain if the Court mistakenly told the jury that they might 
find Dorey guilty of a lesser offense than Lee? Appellant’s 
argument would assume that he could take advantage of an 
error committed by the Court below which was beneficial to 
Dorey. He must mean by his argument that Dorey’s plight 
was one to enlist the sympathy of the jury and that he (Lee) 
had a right to escape justice on the tide of that sympathy. 
Surely, such an argument has no weight in a court of law. 

It is respectfully submitted that the judgment of the Court 
below should be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 

William S. Tarver, 

Assistant United States Attorney, 

Attorneys for Appellee. 

" Sec. 90S, D. C. Ccxle 1901: Sec. T. 6. D. C. Code. 1929. 
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